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U.S. Customs Service 


Treasury Decisions 


(T.D. 79-68) 
Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in Thailand 


There is published below a directive of December 8, 1978, received 
by the Commissioner of Customs from the chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of cotton and manmade fiber textile products in certain cate- 
gories manufactured or produced in Thailand. This directive cancels 
that committee’s directive of December 23, 1977 (T.D. 78-56). 

This directive was published in the Federal Register on Decem- 
ber 12, 1978 (43 F.R. 58110), by the committee. 

(QUO-2-1) 
Dated: February 23, 1979. 
Wiuram D. Styne 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division): 


U.S. DEPARTMENT OF COMMERCE, 
Tue AssISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C. 20230; December 8, 1978. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF Customs; 
Department of the Treasury, 
Washington, D.C. 20229. 


Dear Mr. Commissioner: This directive cancels the directive of 
December 23, 1977, from the chairman of the Committee for the 
Implementation of Textile Agreements which directed you to pro- 
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hibit entry for consumption and withdrawal from warehouse for 
consumption of certain cotton and manmade fiber textile products 
produced or manufactured in Thailand and exported to the United 
States during the 12-month period which began on January 1, 1978. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of October 4, 1978, between the 
Governments of the United States and Thailand; and in accordance 
with the provisions of Executive Order 11651 of March 3, 1972, as 
amended by Executive Order 11951 of January 6, 1977, you are di- 
rected to prohibit, effective on December 13, 1978, and for the 12- 
month period beginning on January 1, 1978, and extending through 
December 31, 1978, entry into the United States for consumption, 
and withdrawal from warehouse for consumption, of cotton and man- 
made fiber textile products, produced or manufactured in Thailand, 
in excess of the indicated 12-month levels of restraint: 

Category 12-month level of restraint 4 
338/339 472,583 dozen 
340 83, 349 dozen 
634/635 287,454 dozen 
645/646 59, 988 dozen 

Textile products in catergories 338/339 and 634/635 that have been 
exported to the United States before January 1, 1978, shall not be 
subject to this directive. 

Textile products in categories 338/339 and 634/635 that have been 
released from the custody of the U.S. Customs Service under the 
provisions of 19 U.S.C. 1448(b) before the effective date of this 
directive shall not be denied entry under this directive. 

The levels of restraint set forth above are subject, in every year 
except the first year which permits adjustment solely for carryforward, 
to adjustment according to the provisions of the bilateral agreement of 
October 4, 1978, between the Governments of the United States and 
Thailand which provide, in part, that: (1) Specific levels may be 
increased for carryover and carryforward up to 11 percent of the 
applicable category limit; and (2) administrative arrangements or 
adjustments may be made to resolve minor problems arising in the 
implementation of the agreement. Any appropriate adjustments under 
the provisions of the bilateral agreement, referred to above, will be 
made to you by letter. 

A detailed description of the textile categories in terms of TSUSA 
numbers was published in the Federal Register on January 4, 1978 


1 The levels of restraint have not been adjusted to reflect any imports after Dec. 31, 1977. 
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(43 F.R. 884), as amended on January 25, 1978 (43 F.R. 3421), 
March 3, 1978 (43 F.R. 8828), June 22, 1978 (43 F.R. 26773), and 
September 5, 1978 (43 F.R. 39408). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Thailand and 
with respect to imports of cotton and manmade fiber textile products 
from Thailand have been determined by the Committee for the Imple- 
mentation of Textile Agreements to involve foreign affairs functions of 
the United States. Therefore, the directions to the Commissioner of 
Customs, being necessary to the implementation of such actions, fail 
within the foreign affairs exception to the rulemaking provisions of 5 
U.S.C. 553. This letter will be published in the Federal Register. 

Sincerely, 
Rospert E. SHEPHERD, 
Chairman, Committee for the Implementation of Textile 
Agreements, and Deputy Assistant Secretary for Domestic 
Business Development. 


(T.D. 79-69) 


Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products 
manufactured or produced in Malaysia 


There are published below directives of December 11 and 19, 1978, 
received by the Commissioner of Customs from the chairman, Com- 
mittee for the Implementation of Textile Agreements, concerning 
restriction on entry of cotton and manmade fiber textile products 
in certain categories manufactured or produced in Malaysia. This 
directive amends, but does not cancel that committee’s directive of 
August 7, 1978 (T.D. 78-348). 

These directives were published in the Federal Register on De- 
cember 15, 1978 (43 F.R. 58608), and December 26, 1978 (43 
F.R. 60184), by the committee, 

(QUO-2-1) 
Dated: February 23; 1979 
WituiaM D. SLYNE 
(For Ben L, Irvin, Acting 
Director, Duty Assessment Division). 
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U.S. DEPARTMENT OF COMMERCE, 
THE ASSISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C. 202380, December 11, 1978. 


Committee for the Implementation of Textile Agreements 


ComMISSIONER OF Customs, 
Department of the Treasury, 
Washington, D.C. 20229. 

Dear Mr. ComMIssIONER: This directive amends, but does not 
cancel, the directive issued to you on August 7, 1978, by the chairman, 
Committee for the Implementation of Textile Agreements, concerning 
imports into the United States of certain cotton, wool, and manmade 
fiber textile products, produced or manufactured in Malaysia. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of May 17 and June 8, 1978, between 
the Governments of the United States and Malaysia; and in accord- 
ance with the provisions of Executive Order 11651 of March 3, 1972, 
as amended by Executive Order 11951 of January 6, 1977, you are 
directed to prohibit, effective on December 13, 1978, and for the 12- 
month period beginning on January 1, 1978, and extending through 
December 31, 1978, entry into the United States for consumption 
and withdrawal from warehouse for consumption of cotton and man- 
made fiber textile products in categories 317, 339, and 613, produced 
or manufactured in Malaysia, in excess of the following amended 
levels of restraint: 

Category Amended 12-month level of restraint * 


317 3, 141, 667 square yards 
339 175,425 dozen 
613 2,300,000 square yards 


The actions taken with respect to the Government of Malaysia and 
with respect to imports of cotton and manmade fiber textile products 
from malaysia have been determined by the Committee for the Imple- 
mentation of Textile Agreements to involve foreign affairs functions 
of the United States. Therefore, the directions to the Commissioner 
of Customs being necessary to the implementation of such actions, 
fall within the foreign affairs exception to the rulemaking provisions 
of 5 U.S.C. 553. This letter will be published in the Federal Register. 

Sincerely, 
Rosert E. SHEPHERD, 
Chairman, Committee for the Implementation of Textile 
Agreements, and Deputy Assistant Secretary for Domestic 
Business Development. 


1 The levels of restraint have not been adjusted to account for any imports after Dec. 31, 1977. 
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U.S. DEPARTMENT OF COMMERCE, 
Tue ASSISTANT SECRETARY FOR INDUSTRY AND TRADE; 
Washington, D.C. 20230, December 19, 1978. 


Committee for The Implementation of Textile Agreements 


ComMISSIONER OF Customs; 
Department of the Treasury, 
Washington, D.C. 20229. 


Dear Mr. Commissioner: On August 7, 1978, the chairman; 
Committee for the Implementation of Textile Agreements, directed 
you to prohibit entry of cotton, wool, and manmade fiber textile 
products in certain specified categories, produced or manufactured in 
Malaysia and exported to the United States during the agreement 
year which began on January 1, 1978, in excess of designated levels 
of restraint. The chairman further advised you that the levels of 
restraint are subject to adjustment.! 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of May 17 and June 8, 1978, 
between the Governments of the United States and Malaysia; and 
in accordance with the provisions of Executive Order 11651 of March 
3, 1972, as amended by Executive Order 11951 of January 6, 1977, you 
are directed to amend, effective on December 19, 1978, the level of 
restraint for category 638/639 to the following level: 


Category Amezndzd 12-month level of restraint ? 

638/639 142,222 dozen of which not more than 

62,933 dozen shall be in 

category 639 

The action taken with respect to the Government of Malaysia and 
with respect to imports of cotton, wool, and manmade fiber textile 
products from Malaysia have been determined by the Committee for 
the Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the 
Commissioner of Customs, being necessary to the implementation of 
such actions, fall within the foreign affairs exception to the rule- 


1 The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of May 17 and June 8, 1978, between the Governments of the United States and Malaysia 
which provide, in part, that: (1) Within the aggregate and group limits, specific levels of restraint, including 
their sublimits, may be exceeded by designated percentages; (2) specific levels may be increased for carryover 
and carryforward up to 11 percent of the applicable category limit; and (3) administrative arrangements or 
adjustments may be made to resolve minor problems arising in the implementation of the agreement. 


2 The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1977. 
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making provisions of 5 U.S.C. 553. This letter will be published in 
the Federal Register. 
Sincerely, 


ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-70) 
Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured 
or produced in Korea 


There is published below a directive of December 21, 1978, received 
by the Commissioner of Customs from the acting chairman, Com- 
mittee for the Implementation of Textile Agreements, concerning 
restriction on entry of manmade fiber textile products in category 
638/639 manufactured or produced in Korea. This directive amends, 
but does not cancel, that committee’s directive of November 2, 1978 
(T.D. 79-30). 

This directive was published in the Federal Register on Decem- 
ber 28, 1978 (43 F.R. 60634), by the committee. 

(QUO-2-1) 
Dated: February 23, 1979. 
Witi1aMm D. Styne 
(For Ben L. Irvin, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
Tue AssIsTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C. 20230, December 21, 1978. 


Committee for the Implementation of Textile Agreements 


ComMISSIONER OF CusToMs, 
Department of the Treasury, 
Washington, D.C. 20229. 


Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive of November 2, 1978, from the chairman of the 
Committee for the Implementation of Textile Agreements which di- 
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rected you to adjust the levels of restraint established for specified 
categories of cotton, wool, and manmade fiber textile products, pro- 
duced or manufactured in the Republic of Korea. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of December 23, 1977, as 
amended, between the Governments of the United States and the 
Republic of Korea; and in accordance with the provisions of Executive 
Order 11651 of March 3, 1972, as amended by Executive Order 11951 
of January 6, 1977, you are directed further to amend, effective on 
December 21, 1978, the adjusted 12-month level of restraint estab- 
lished in the directive of November 2, 1978 for category 638/639 to 
the following: 

Category Amended 12-month level of restraint } 
628/639 5, 281,079 dozen 

The action taken with respect to the Government of the Republic 
of Korea and with respect to imports of manmade fiber textile prod- 
ucts from the Republic of Korea have been determined by the Com- 
mittee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, the direc- 
tions to the Commissioner of Customs, being necessary to the imple- 
mentation of such actions, fall within the foreign affairs exception to 
the rulemaking provisions of 5 U.S.C. 553. This letter will be pub- 
lished in the Federal Register. 

Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-71) 
TITLE 19—CUSTOMS DUTIES 
Cuaprer I—U.S. Customs Service, DEPARTMENT OF THE TREASURY 
PART 159—LIQUIDATION OF DUTIES 
Countervailing Duties—Oleoresins From Spain 


AGENCY: U.S. Customs Service, Treasury Department. 


ACTION: Final countervailing duty determination. 


1 The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1977. 
287-544—79——-2 
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SUMMARY: This notice is to advise the public that a counter- 
vailing duty investigation has resulted in final determination that 
the Government of Spain grants to producers and exporters of 
oleoresins benefits which constitute bounties or grants within the 
meaning of the countervailing duty law. Deposited countervailing 
duties in the amount of these benefits will be required at the time of 
entry in addition to duties normally collected on dutiable shipments 
of the merchandise. 


EFFECTIVE DATE: February 28, 1979. 


FOR FURTHER INFORMATION CONTACT: Mary S. Clapp, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229 ; 202-566-5492. 


SUPPLEMENTARY INFORMATION: On September 5, 1978, a 
notice of ‘Preliminary Counterfailing Duty Determination” was 
published in the Federal Register (43 F.R. 39466). The notice stated 
that it had been preliminarily determined that benefits bestowed by 
the Government of Spain upon the manufacture, production, or 
exportation of oleoresins constitute the payment of a bounty or grant 
within the meaning of section 303, Tariff Act of 1930, as amended 
(19 U.S.C. 1303) (hereinafter referred to as the ‘act’. The benefits 
are received in the form of an overrebate upon export of the Spanish 
indirect tax, the “‘Desgravacion Fiscal.”’ The overrebate consists of 
two elements: (1) The rebate of taxes on services and noncomponent 
inputs which are not physically incorporated in the product; and 
(2) a credit for a tax assessed on transactions between manufacturers 
and wholesalers which in fact is not assessed on export sales. 

The submission of comments by interested parties has been invited, 
but no additional data has been received. After consideration of the 
available information, it is hereby determined that exports of oleo- 
resins from Spain benefit from bounties or grants within the meaning 
of section 303, Tariff Act of 1930, as amended. The amount of the 
overrebate has been determined pursuant to the revised method for 
calculation of a bounty or grant published in the Federal Register on 
January 17, 1979 (44 F.R. 3478). The oleoresins subject to this de- 
termination are classifiable under item 450.20, Tariff Schedules of the 
United States (TSUS). 

Accordingly, notice is hereby given that oleoresins which are 
imported directly or indirectly from Spain, if entered, or withdrawn 
from warehouse, for consumption on or after the date of publication of 
this notice in the Federal Register, will be subject to the payment of 
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countervailing duties equal to the net amount of any bounty or grant 
determined or estimated to have been paid or bestowed. 

In accordance with section 303 of the act and until further notice, 
the net amount of such bounties or grants has been ascertained and 
determined to be 3.37 percent of the f.o.b. value of the merchandise. 

Effective on or after the publication date of this notice, and until 
further notice, upon the entry, or withdrawal from warehouse, for 
consumption of such oleoresins imported directly or indirectly from 
Spain, which benefit from these bounties or grants, there shall be 
collected, in addition to any other duties estimated or determined to 
be due, countervailing duties in the amount ascertained in accordance 
with the above declaration. To the extent that it can be established to 
the satisfaction of the Commissioner of Customs that imports of 
oleoresins from Spain are benefiting from a bounty or grant smaller 
than the amount which otherwise would be applicable under the above 
declaration, the smaller amount so established shall be assessed and 
collected. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be credited or bestowed, directly or indirectly, upon the 
manufacture, production or exportation of oleoresins from Spain: 

The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting after the last entry for ‘Spain,’ 
the word ‘‘oleoresins” in the column headed “Commodity,” the num- 
ber of this Treasury decision in the column headed ‘Treasury decision” 
and the words “‘Bounty declared-rate’”’ in the column headed ‘‘Action.’’ 

(R.S. 251, as amended, sec. 303, as amended, 624, 46 Stat. 687, as 
amended, 759 (19 U.S.C. 66, 1303, 1624).) 

This final determination is published pursuant to section 303(a) 
of the Tariff Act of 1930, as amended (19 U.S.C. 1303(a)). 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury 
Department Order 190 (revision 15) March 16, 1978, the provisions 
of Treasury Department Order No. 165, revised, November 2, 1954, 
and section 154.47 of the Customs Regulations (19 CFR 159.47), 
insofar as they pertain to the issuance of a final countervailing duty 
determination by the Commissioner of Customs, are hereby waived. 

February 22, 1979. 

Rosert H. MunpHErm, 
General Counsel of the Treasury. 


{Published in the Federal Register, February 28, 1979 (44 F.R. 11214)] 
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(T.D. 79-72) 


Antidumping—Bicycle Tires and Tubes From Taiwan 


Notice of American manufacturer’s desire to contest fair value determination 
and discontinuance of investigation 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of desire to contest determination made by the 
Secretary of the Treasury under 19 U.S.C. 160. 


SUMMARY: This notice is to advise the public that the Secretary 
of the Treasury has received notification of an American manufac- 
turer’s desire to contest a determination made under the Antidumping 
Act of 1921, as amended, with respect to bicycle tires and tubes from 
Taiwan. 


EFFECTIVE DATE: March 5, 1979. 


FOR FURTHER INFORMATION CONTACT: T. Theodore 
Hume, Office of the Chief Counsel, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229; 202-566-5476. 


SUPPLEMENTARY INFORMATION: On December 29, 1978, a 
“Determination of Sales at Not Less Than Fair Value and Discon- 
tinuance of Antidumping Investigation”’ relating to bicycle tires and 
tubes from Taiwan was published in the Federal Register (43 F.R. 
61066). It was announced in this notice that with the exception of the 
merchandise produced by two companies, bicycle tires and tubes are 
not being sold to the United States at less than fair value within the 
meaning of the Antidumping Act of 1921, as amended (19 U.S.C. 160 
et seq.). In the case of the two producers, Cheng Shin Industrial Co. 
(Cheng Shin) and Kenda Rubber Tire Corp. (Kenda), the investiga- 
tion was discontinued after the margins were found to be minimal and 
assurance of no future sales at less than fair value were received. 

Notification was received by the Secretary of the Treasury on 
January 10, 1979, that the Carlisle Tire and Rubber Co. of Carlisle, 
Pa., an American manufacturer of the same class or kind of merchan- 
dise as that described in the above determination, desired to contest 
this determination and discontinuance as to bicycle tires and tubes 
from Taiwan. 

In accordance with the provisions of section 516 of the Tariff Act 
of 1930, as amended by the Trade Act of 1974 (19 U.S.C. 1516), 
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notice is hereby given that an American manufacturer has informed 
the Secretary that it desires to contest the determination with respect 
to bicycle tires and tubes from Taiwan. 
G. R. Dickerson, 
Acting Commissioner of Customs, 
Approved: February 18, 1979. 
Rospert H. MunpDHEIM, 
General Counsel of the Treasury. 


[Published in the Federal Register, March 5, 1979 (44 F.R. 12127)] 


(T.D. 79-73) 
Air Commerce Regulations—Customs Regulations Amended 


Section 6.18(a), Customs Regulations, concerning the transit air cargo manifest, 
amended 


TITLE 19—CUSTOMS DUTIES 
Cuaptrer I—U.S. Customs SERVICE 


PART 6—AIR COMMERCE REGULATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: The transit air cargo manifest (““TACM?’’) procedure 
enables merchandise arriving in the United States by aircraft to be 
transported by aircraft subject to Customs control, in, through, or 
from the United States without payment of duties, taxes, or other fees 
at the port of arrival. The Customs Regulations presently require that 
each TACM show the value in U.S. dollars of each item of merchandise 
listed. This document amends the Customs Regulations by eliminating 
this requirement which has been found to be unnecessary. 


EFFECTIVE DATE: March 5, 1979. 
FOR FURTHER INFORMATION CONTACT: Benjamin H. 
Mahoney, Entry Procedures and Penalties Division, U.S. Customs 


Service, 1301 Constitution Avenue NW., Washington, D.C. 20229; 
202-566-5778. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Under section 6.7, Customs Regulations (19 CFR 6.7), an itemized 
listing of all merchandise on board an aircraft arriving in the United 
States is required to be submitted to Customs at the port of arrival. 
The itemized listing ordinarily is made on the Air cargo manifest, 
Customs form 7509. 

Customs has developed ‘in-bond”’ procedures which enable mer- 
chandise arriving in the United States by air to be transported, 
subject to Customs control, in, through, or from the United States 
without payment of duties, taxes, or other fees at the port of arrival. 
These procedures, which require the importing carrier to file a bond 
with Customs to cover duties, taxes, or fees which may become due on 
the merchandise, provide protection for the U.S. revenue without 
unduly interfering with the movement of the merchandise. Sections 
6.15 through 6.24, Customs Regulations (19 CFR 6.15-6.24), provide 
alternative procedures for use in the in-bond transportation of mer- 
chandise arriving in the United States by air. 


TRANSIT AIR CARGO MANIFEST (TACM) PROCEDURE 


The transit air cargo manifest (“TACM™”) procedure provided for 
in section 6.17, Customs Regulations, is the alternate procedure 


applicable to the in-bond movement of cargo imported by air. The 
TACM is an appropriately modified air cargo manifest, Customs 
form 7509, and is used in place of the customary in-bond document, 
Customs form 7512, the transportation entry and manifest of goods 
subject to customs inspection and permit. 

Under the TACM procedure, a Customs form 7509 which has been 
marked ‘Transportation Entry and Transit Air Cargo Manifest” 
must be completed and presented to Customs at the port of arrival. 
Upon compliance with the provisions of sections 6.18 through 6.24, 
Customs Regulations, the cargo then may be transported in, through, 
or from the United States. 


VALUE REQUIREMENT 

Section 6.18(a), Customs Regulations, requires that each TACM 
sheet show the value in U.S. dollars of each item of merchandise 
listed. This requirement became effective on January 21, 1973 (T.D. 
75-1, 37 F.R. 28288, Dec. 22, 1972). The original purpose of this 
requirement was to enable Customs to establish an accurate value in 
penalty situations. District directors of Customs, however, have the 
authority to set a value for penalty purposes, based on information 
available to them, if they are unable to obtain accurate information 
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from the carrier or importer. As a result, showing the value of each 
item on the TACM is not essential. In addition, several importers 
and shippers have expressed fear that listing the value of a shipment 
may create cargo security problems. For these reasons, Customs sus- 
pended enforcement of the value requirement in Feburary 1973, and 
this suspension is still in effect. 


DELETION OF VALUE REQUIREMENT 


On the basis of requests for reconsideration by importers and ship- 
pers, and because of the nonessential nature of the information re- 
quired, this document amends section 6.18(a), Customs Regulations, 
to delete the value reporting requirement from the TACM. 

In addition, editorial changes in section 6.18(a) are made. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because this amendment pertains solely to agency procedure and 
practice and liberalizes existing requirements, notice and public 
procedure are unnecessary, and good cause exists for dispensing with 
a delayed effective date under the provisions of 5 U.S.C. 553. 

The document is not subject to the Department of Treasury direc- 
tive implementing Executive Order 12044, Improving Government 
Regulations, because the regulation was in the process of preparation 
prior to May 22, 1978. 

DRAFTING INFORMATION 


The principal author of this document was Charles D. Ressin, 
Regulations and Legal Publications Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 


AMENDMENTS TO THE REGULATIONS 


Section 6.18(a), Customs Regulations, (19 CF R 6.18(a)) is amended 
to read as follows: 


PART 6—AIR COMMERCE REGULATIONS 
6.18 Documentation for transit air cargo. 

(a) The Air Cargo Manifest, Customs form 7509, printed, 
stamped, or labeled Transportation Entry and Transit Air 
Cargo Manifest’’, shall be used as the transportation entry and 
the manifest for transit air cargo. The cargo manifest sheet in the 
inward cargo manifest of the importing aircraft and each copy of 
that sheet required for a transit air cargo movement shall be 
printed, stamped, or Jabeled ‘Transportation Entry and 
Transit Air Cargo Manifest”. Each transportation entry and 
transit air cargo manifest sheet (“transit air cargo manifest 
sheet’’) shall be a duplicate, insofar as identification of the cargo 
and other data are concerned, of the corresponding manifest 
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sheet in the inwar cargo manifest presented for the aircraft on 
which the cargo arrives in the United States. 


* * * * * * * 
(R.S. 251, as amended, secs. 552, 553, 46 Stat. 742 (19 U.S.C. 66, 
1552, 1553).) 
VerRNON V. Hann, 


Acting Commissioner of Customs. 
Approved: February 14, 1979. 


Ricwarp J. Davis, 
Assistant Secretary, Enforcement and Operations. 


[Published in the Federal Register, March 5, 1979 (44 F.R. 12028)] 


(T.D. 79-74) 


Ports of Entry and Customs Stations—Customs Regulations 
Amended 


Changes in the Customs field organization; sections 101.3 and 101.4, Customs 
Regulations, amended 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs SERVICE 
PART 101—GENERAL PROVISIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document changes the field organization of the 
Customs Service by: (1) Extending the existing port limits of the 
Sault Ste. Marie, Mich., port of entry to include the Chippewa County 
International Airport; (2) establishing a new port of entry at Dalton 
Cache, Alaska, and transferring supervisory authority over the 
Customs station at Haines, Alaska, from the Skagway, Alaska, port 
of entry to the new port of Dalton Cache; (3) designating the Minot, 
N. Dak., International Airport as a Customs station under the super- 
vision of the port of Pembina, N. Dak.; and (4) extending the existing 
port limits of the Saginaw-Bay City, Mich., port of entry to include 
Flint, Mich., in a consolidated port of ‘“Saginaw-Bay City-Flint.” 

These changes are part of Customs continuing program to obtain 
more efficient use of its personnel, facilities, and resources, and to 
provide better service to carriers, importers, and the public. 

The document also corrects an error in the geographical description 
of the port limits of the port of entry of Las Vegas, Nev., and clarifies 
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the geographical Sanne of the port of entry of San Francisco- 
Oakland, Calif. 


EFFECTIVE DATE: April 4, 1979. 


FOR FURTHER INFORMATION CONTACT: Robert Schenarts; 
Inspection and Control Division, U.S. Customs Service, 1301 Constitu- 
tion Avenue NW., Washington, D.C. 20229; 202-566-8151. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


As part of a continuing program to obtain more efficient use of its 
personnel, facilities, and resources, and to provide better service to 
carriers, importers, and the public, on August 15, 1978, Customs pub- 
lished a notice in the Federal Register (43 F.R. 36108) proposing to 
make the following changes in its field organization: 


1. To extend the existing limits of the Sault Ste. Marie, Mich., 


port of entry (region “TX) to include the Chippewa ‘County 
International Airport. 

. To designate Dalton Cache, Alaska (region VIII), as a Customs 
port of. entry, and to transfer jurisdiction over the Customs 
station at Haines, Alaska, from the Skagway, Alaska, port 
of entry to the new Dalton Cache port of entry. 

3. To designate the Minot, N. Dak., International Airport as a 
Customs station under the super vision of the Pembina, 
N. Dak., port of entry (region IX). 

. To extend the existing limits of the Saginaw-Bay City, Mich., 
port of entry (region. [X), to include Flint, Mich., in a con- 


solidated port of entry to be known as “Saginaw “Bay City- 
Flint.” 


. To establish a new Customs district at Dallas/Fort Worth, 
Tex. (region VI), to include the ports of entry of Dallas/Fort 
Worth, Amarillo, and Lubbock, Tex., and Tulsa and Okla- 


homa City, Okla., all of which are now in the Houston, Tex, 
Customs district. 


COMMENTS 


Interested parties were given until October 16, 1978, to submit 
comments regarding these proposed changes. The only comments 
received in response to the notice concerned the establishment of the 
new Dallas/Fort Worth district. This matter is still being considered. 
When a final decision has been made regarding this proposed change, 
it will be the subject of a separate document published in the Federal 
Register. 

CHANGES IN THE CUSTOMS FIELD ORGANIZATION 


Under the authority vested in the President by section 1 of the act 
of August 1, 1914, 38 Stat. 623, as amended (19 U.S.C. 2), and dele- 
gated to the Secretary of the Treasury by Executive Order No. 10289, 

287-544—79-—3 
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September 17, 1951 (3 CFR 1949-1955 comp., ch. IT), and pursuant 
to authority provided by Treasury Department Order No. 190, 
Revised 15 (43 F.R. 11884), the following changes are adopted: 


SAULT STE. MARIE, MICH. 


The limits of the Sault Ste. Marie, Mich., port of entry (region IX), 
are extended to include the Chippewa County International Airport. 

In addition, a minor editorial change in the description of the geo- 
graphical boundaries of the port of entry, as set forth in the notice 
of proposed rulemaking, has been made. The reference to “State 
Highway 63 within section 24 of T. 45 N.” is being changed to “County 
Highway 65 within section 24 (and Park Road within section 25) of 
T. 45 N.” 

With this change, the geographical boundaries of the Sault Ste. 
Marie, Mich., port of entry, as extended, include the following: 


All the territory within the corporate limits of Sault Ste. 
Marie—that is, the area bordered on the north, northeast, and 
northwest by the St. Mary’s River, and on the south, southeast, 
and southwest by 3 Mile Road—and that area from the Sault 
Ste. Marie city limits (3 Mile Rd.) long Interstate Route 75 in 
a southerly direction, passing through sections 24, 25, 26, and 
55 of T. 47 N., R. 1 W. of Soo Township; sections 2, 11, 14, 15, 
22, 27, 33, and 34 of T. 46 N., R. 1 W.; sections 4, 5, and 8 of 
T. 46 N., R. 1 W. of Dafter Township; and including section 18 
of T. 45 N., R. 1 W., and section 24 of T. 45 N., R. 2 W. of 
Kinross Township, including all ramps and exits at marker 378; 
from marker 378 in a southeasterly direction along County 
Highway 63 within section 24 (and Park Rd. within section 25) 
of T. 45 N., R. 2 W. of Kinross Township, including those parcels 
of land known as the Chippewa County International Airport 
located in sections 5, 6, and 8 of T. 44 N., R. 1 W. of Pickford 
Township and sections 30, 31, and 32 of T. 45 N., R. 1 W. of 
Kinross 'Township. 


DALTON CACHE AND HAINES, ALASKA 


Dalton Cache, Alaska (region VIII), is designated as a Customs 
port of entry, and jurisdiction over the Customs station at Haines, 
Alaska, is transferred from the Skagway, Alaska, port of entry to the 
new port of entry of Dalton Cache. The geographical boundaries of 
the Dalton Cache port include the following: 

That are within the boundaries of section 14, T. 28 S., R. 54, 
east of Copper River Meridian, in the State of Alaska, 


The geographical limits of the Haines Customs station include the 
following: 


That are within the boundaries of sections 26, 27, 28, and 29, 
an S., R. 59, east of Copper River Meridian, in the State of 
aska. 
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MINOT, N. DAK. 


The Minot, N. Dak., International Airport is designated as a 
Customs station under the supervision of the Pembina, N. Dak., port 
of entry (region IX). 

SAGINAW-BAY CITY AND FLINT, MICH. 


The limits of the Saginaw-Bay City, Mich., port of entry (region 
IX) are extended to include Flint, Mich., in a consolidated port of 
entry to be known as “Saginaw-Bay City-Flint.” As extended, the 
geographical boundaries of the consolidated port of entry of Saginaw- 
Bay City-Flint, Mich., include the following: 

All the territory within the corporate limits of Saginaw and 
Bay City, Mich.; the territory embracing the townships of Zil- 
waukee, Carrollton, and Buena Vista, in Saginaw County; the 
townships of Portsmouth and Frankenlust, in Bay County; the 
right of way of Interstate Route 75 south to and including Flint 
Township; the city of Flint; and that portion of Genesee Town- 
ship bounded by Saginaw Street on the west, Stanley Road on 
the north, Lewis Road on the east, and the city of Flint on the 
south, all in the State of Michigan. 


OTHER CHANGES 


In addition to the above-noted changes, Customs has determined 
that it also is necessary to make the following changes relating to its 
field organization: 

LAS VEGAS, NEV. 


The geographical description of the port limits of the port of entry 
of Las Vegas, Nev. (region VII), published in the Federal Register 
as T.D. 75-55 on February 15, 1973 (38 F.R. 4507), is in error. The 
description of the port limits should read: ‘‘Beginning at the northeast 
corner of section 4 * * *,” instead of “Beginning at the northeast 
corner of section 3 * * *,’”’ as set forth in T.D. 73-55. As corrected 
by this document, the geographical limits of the port of entry of Las 
Vegas shall include: 

All of that area in the State of Nevada as laid out by the U.S. 
Department of the Interior, Geological Survey map for the State 
of Nevada described as follows: Beginning at the northeast 
corner of section 4, R. 60 E., T. 20S. and proceeding in an easterly 
direction to the northeast corner of section 2, R. 62 E., T. 20 
S.; thence in a southerly direction to the southeast corner of 
section 14, R. 62 E., T. 22 S.; thence in a westerly direction to 
the southwest corner of section 15, R. 60 E., T. 22 S.; thence in a 
northerly direction to the point of beginning. 
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SAN FRANCISCO-OAKLAND, CALIF. 


The port limits of the port of entry of San Francisco-Oakland, 
Calif. (region VIII), as described in T.D. 56020 published in the 
Federal Register on October 17, 1963 (28 F.R. 11132), include: 

The territory within the corporate limits of San Francisco and 
Oakland, all points on San Francisco Bay, San Pablo Bay, 
Carquinez Strait, and Suisun Bay, all points on the San Joaquin 
River in Contra Costa and San Joaquin Counties, to and includ- 
ing Stockton, all points on the Sacramento River in Solano, 
Yolo, and Sacramento Counties, from the junction of the Sacra- 
mento River with the San Joaquin River in Sacramento County, 
to and including Sacramento, Calif.; and all points on the Sacra- 
mento River Deep Water Ship Channel in Solano, Yolo, and 
Sacramento Counties, from and including the junction of Cache 
Slough with the Sacramento River, to and including Sacramento, 
all in the State of California. 

The communities of Benecia, Martinez, Richmond, Sacramento, 
San Jose, and Stockton all are within the described San Francisco- 
Oakland port of entry limits. However, because the names of these 
communities do not specifically appear after the listing for San 
Francisco-Oakland, Calif., in section 101.3(b), Customs Regulations 
(19 CFR 101.3(b)), there have been problems in the in-bond transfer 
of merchandise from other ports destined to these communities. 

To make clear that these communities are included within the exist- 
ing limits of the port of entry of San Francisco-Oakland, the table in 
section 101.3(b) is being amended to specifically refer to the communi- 
ties of Benecia, Martinez, Richmond, Sacramento, San Jose, and 
Stockton as being within the port of entry limits of San Francisco- 
Oakland. 


INAPPLICABILITY OF NOTICE PROVISIONS 


Because the amendment relating to the geographical limits of the 
Las Vegas, Nev., port of entry merely corrects an error in the de- 
scription of the port limits, and because the amendment relating to 
the geographical limits of the San Francisco-Oakland, Calif., port 
of entry makes no substantive change, but is merely for purposes of 
clarification, good cause exists for dispensing with the notice and 
comment provisions of 5 U.S.C. 553 as to these amendments. 


AMENDMENTS TO THE REGULATIONS 


PART 101I—GENERAL PROVISIONS 
The table in section 101.3(b), Customs Regulations (19 CFR 
101.3(b)), is amended by making the following changes: 
1. Deleting the period after “Sault St. Marie’ in the column headed 
“Ports of entry” in the Detroit, Mich., Customs district (region IX), 
and adding “(T.D. 79-74).” 
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2. Inserting “Dalton Cache (T.D. 79-74).” directly below ’‘Alcan, 
Alaska (T.D. 71-210).” in the column headed “Ports of entry“ in the 
Anchorage, Alaska, Customs district (region VIII). 

3. Substituting “Saginaw-Bay City-Flint (T.D. 79-74).” for 
“Saginaw-Bay City (T.D. 53738).” in the column headed “Ports 
of entry” in the Detroit, Mich., Customs district (region IX). 

4. Substituting ‘““T.D. 79-74” for ““T.D. 73-55” in the parenthetical 
expression following ‘‘Las Vegas, Nev.” in the column headed ‘Ports 
of entry” in the Los Angeles, Calif., Customs district (region VIT). 

5. Revising the description of the San Francisco-Oakland, Calif., 
port of entry in the column headed “Ports of entry’ in the San 
Francisco, Calif., Customs district (region VIII) to read: “San Fran- 
cisco-Oakland, Calif., including Benecia, Martinez, Richmond, 
Sacramento, San Jose, and Stockton (T.D. 79-74), all points on San 
Francisco Bay, and the territory described in E.O. 10042, Mar. 10, 
1949 (14 F.R. 1155), T.D. 53738 and T.D. 56020.” 

The table in section 101.4(c), Customs Regulations (19 CFR 
101.4(c)), is amended by making the following changes: 

1. Substituting ‘Dalton Cache.” for “Skagway.” in the column 
headed “Port of entry having supervision” in the Anchorage, Alaska, 
Customs district opposite “Haines, Alaska er 

2. Inserting ‘‘“Minot, N. Dak., International Airport .” directly 
below “Lancaster, Minn. ” in the column headed ‘Customs 
stations” in the Pembina, N. Dak., district, and inserting ‘“Pembina.” 
in the column headed “Port of entry having supervision” directly 
opposite the new listing ‘Minot, N. Dak., International Airport - 


DRAFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations and Legal Publications Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 

Dated: February 9, 1979. 


Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 
[Published in the Federal Register, March 5, 1979 (44 F.R. 12029)] 


_ 


(T.D. 79-75) 


Foreign Currencies—Daily Rates of Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Hong Kong dollar, Iran rial, 
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People’s Republic of China yuan, Philippines peso, Singapore dollar, Thailand 
baht (tical) 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to part 
159, subpart C, Customs Regulations (19 CFR 159, subpart C). 


People’s Republic of China yuan: 

February 5, 1979 $0. 626881 
February 6-7, 1979 . 629406 
February 8-9, 1979 . 635768 
February 12, 1979 Holiday 
February 13-16, 1979 . 635768 
February 19, 1979 Holiday 
February 20-23, 1979 


Hong Kong dollar: 

February 5, 1979 $0. 2084 
February 6, 1979 . 208350 
February 7, 1979 . 208550 
February &, 1979 . 2085 
RODIORIY G28 08 2 <3 eos chin ~. eee . 2083 
February 12, 1979 Holiday 
February 13, 1979 . 208551 
February 14, 1979 . 208790 
February 15, P0702" 20241 OF S52 70 . 208703 
February 16, 1979 . 208225 
February 19, 1979 Holiday 
February 20, 1979 . 208247 
February 21, 1979 . 207469 
February 22-23, 1979 


Tran rial: 
February 5-9, 1979 
February 12, 1979 Holiday 
February 13-16, 1979 N/A 
February 19, 1979 Holiday 
February 20-23, 1979 


Philippines peso: 
February 5-9, 1979 $0. 1360 
February 12, 1979 Holiday 





CUSTOMS 21 


February 13-16, 1979 

February 19, 1979 Holiday 
February 20-22, 1979 

February 23, 1979 


Singapore dollar: 
February 5, 1979 $0. 4591 
February 6, 1979 . 4599 
February 7, 1979 . 4635 
February 8, 1979 . 461250 
February 9, 1979 . 4605 
February 12, 1979 Holiday 
February 13, 1979 . 459137 
February 14, 1979 . 459664 
February 15, 1979 . 460617 
February 16, 1979 . 461467 
February 19, 1979 Holiday 
February 20, 1979___--- - 460405 
February 21, 1979 . 460299 
February 22, 1979 . 461148 
February 23, 1979 . 460299 


Thailand baht (tical): 
February 5-9, 1979 $0. 0488 
February 12, 1979 Holiday 
February 13-15, 1979 . 0488 
February 16, 1979 . 0500 
February 19, 1979 Holiday 
February 20-23, 1979 

(LIQ-3-0:D:E) 

Date: February 27, 1979. 
BEn L. Irvin, 
Acting Director, 
Duty Assessment Division. 


a 


(T.D. 79-76) 


Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
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York, pursuant to section 522(c), Tariff Act of 1930, as amended 
(31 U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in T.D. 79-16 for the following countries. 
Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert 


such currency into currency of the United States, conversion shall 
be at the following rates: 


Belgium franc: 
February 6, 1979 $0. 041135 


(LIQ-3-0:D:E) 
Date: February 27, 1979. 
Ben L. Irvin, 


Acting Director, 
Duty Assessment Division. 


(T.D. 79-77) 
Nonrubber Footwear From Hong Kong 
Administrative action pursuant to E.O. 11846; correction 


In the Federal Register publication of ‘Administrative Action 
Pursuant to Executive Order 11846” (T.D. 78-409), appearing at 
page 50394 in the issue of Friday, October 27, 1978, certain information 
relating to the certification requirements of the Government of Hong 
Kong for nonrubber footwear exports to the United States was 
inadvertently omitted. That notice is hereby amended to include at 
the end of the first paragraph under ‘‘Action,” the following: 

“Nonrubber footwear is certified as being of Hong Kong origin by 
the appropriate Hong Kong authorities if it has undergone all of the 
following manufacturing processes in Hong Kong: 


(1) The footwear upper is-made in Hong Kong; 
(2) the sole is made in Hong Kong; and 


(3) the upper and the sole are assembled in Hong Kong into the 
final product.” 


G. R. Dickerson, 
Acting Commissioner of Customs. 
Approved: February 16, 1979. 
Ricuarp J. Davis, 


Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 5, 1979 (44 F.R. 12126)] 





US. Customs Service 
Customs Service Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 

Dated: February 23, 1979. 

LEoNnARD LEHMAN; 
Assistant Commissioner, 
Regulations and Rulings. 


(C.S.D. 79-61) 


Temporary Importation Under Bond: Waiver of Accountability 
Criteria Under Item 864.05, TSUS 


Date: August 22, 1978 
File: CON-9-04-R:CD:D C 
209122 


To: District Director of Customs, Philadelphia, Pa. 
From: Director, Carriers, Drawback and Bonds Division 


Subject: Request for waiver of strict accountability criteria required 
under the provisions of item 864.05, TSUS. 


You asked whether the Customs Service is authorized to waive 
the accountability provisions under item 864.05, TSUS, whereby 
(company name) seeks to import cuprophan for use in dialysis ma- 
chines to be sold both domestically and abroad. Item 864.05, TSUS, 
provides for the temporary entry free of duty under bond of articles 
to be repaired, altered, or processed {including processes which result 
in articles manufactured or produced in the United States). Temporary 
importation was designed as a simple and expeditious procedure for 
uncomplicated operations. Pursuant to the terms of this statute all 
of the material imported under TIB must either be exported or 
destroyed within the bond period. Headnote 2(b), part 5, schedule 8, 
specifically states that if any processing of such merchandise results 
in an article manufactured or produced in the United States, a com- 
plete accounting will be made to the Customs Service for all articles, 
wastes, and irrecoverable losses, resulting from such processing, and 
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all articles and valuable wastes resulting from such processing will 
be exported or destroyed under Customs Supervision within the 
bond period. Customs has no authority to waive this provision. 

In a case cited by you involving the commingling of imported and 
domestic electrical components, the strict accountability criteria 
under 864.05 was satisfied because the manufacturer had complete 
records and it was possible to ascertain that the entire output of the 
assembly line, including all imported merchandise in its manufactured 
form had been exported. In the instant case, the imported cuprophan 
is being used for the production of dialysis machines intended for sale 
in both foreign and domestic markets. Therefore, without strict 
segregation’ and identification, it would be impossible to determine 
if the cuprophan imported under TIB was being exported or destroyed 
according to the statutory requirements of the bond. 

Alternatively, you ask if the cuprophan may be imported under the 
terms of item 854.20, TSUS, which permits the duty free entry of 
cellulosic plastic materials, ““* * * imported for use in artificial 
kidney machines or apparatus by a hospital or by a patient pursuant 
to a prescription * * *’, The cited provision does not specify whether 
the intended use of the imported article is for production of dialysis 
machines for domestic or foreign sale. However, according to the 
legislative history, item 854.20, TSUS, was intended as an actual use 
provision whereby imported articles may be incorporated into kidney 
machines for sale or use in the United States only. General interpre- 
tative rule 10(e) (ii), TSUS, also suggests that for an item to be properly 
classified under an actual use provision such as item 854.20, TSUS, it 
must be for use in the United States. 

Thus neither item 860.05, TSUS, nor item 854.20, TSUS, is ap- 
plicable to the operation you describe. However, you will note that 
on the exportation of articles this operation would qualify for draw- 
back under 19 U.S.C. 1313(a), assuming compliance with all the 
requirements of the law and regulations. 


(C.S.D. 79-62) 


Generalized System of Preferences: Substantial Transformation; 
Manufacture of Footwear Uppers From Leather Fabric 


Date: August 22, 1978 
File: R:CV:S JLV 
055591 
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This is in response to your letter of July 11, 1978, in which you 
requested a prospective ruling under section 171.1 of the Customs 
Regulations (19 CFR 177.1). Specifically, you ask whether the cost 
or value of certain leather materials, if used in the production of an 
eligible article under the U.S. generalized system of preferences 
(GSP), would be included in the computation of the 35-percent 
requirement under section 503(b)(2)(A) of the Trade Act of 1974 
(19 U.S.C. 2463(b) (2) (A)). 

In the prospective transaction described in your letter, leather 
fabric would be imported into a beneficiary developing country (BDC). 
The leather fabric would then be cut to pattern to form the leather 
component parts of shoe uppers. The cut leather components would 
then’ be assembled (by sewing) into completed leather uppers for 
exportation from the BDC to the United States. You raise the issue 
as to whether the leather materials, which are not products of the 
BDC in which the leather uppers are assembled, has been processed 
to the extent that it may be considered a substantially transformed 
constituent material of the uppers within the meaning of section 10.177 
(a) of the Customs Regulations (19 CFR 10.177(a)). In order to 
reach this issue, we are assuming that the leather uppers suitable for 
conversion into footwear are classifiable under tariff item 791.25, 
Tariff Schedules of the United States (TSUS), and therefore may be 
eligible for duty-free entry under the GSP. , 

To be eligible for duty-free entry under the GSP, the sum of (i) 
the cost or value of materials produced in a BDC, and (ii) the direct 
costs of processing operations, or any combination of the two must 
not be less than 35 percent of the appraised value of the article. If 
the materials used to produce the eligible article are not wholly the 
growth, product, or manufacture of the BDC, they must undergo a 
substantial transformation into a new and different article of com- 
merce in order to be included as part of the 35-percent requirement 
(19 CFR 10.177(a)(2)). The substantially transformed constituent 
materials must then be used to produce the eligible article which is 
subsequently exported to the United States. 

The Customs Service has ruled previously that the cutting to 
pattern of undifferentiated forms of vinyl (to be made into vinyl 
shoe uppers) substantially transforms the vinyl materials into a new 
and different article of commerce so as to make the cut vinyl pieces 
a substantially transformed constituent material (headquarters ruling 
R:CV:S DAL 054461, dated Jan. 23, 1978). We are of the opinion 
that the cutting to pattern of the imported leather is indistinguishable 
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from the cutting to pattern of vinyl. Therefore, the cutting to pattern 
of the leather results in substantially transformed constituent materials 
of the leather uppers exported to the United States, and consequently, 
their entire cost or value will be includable within the 35-percent 
requirement imposed by the GSP. 


(C.S.D. 79-63) 


GENERALIZED System OF PREFERENCES: MoLpED SYNTHETIC 
Russer TreE-Down Straps; Direct Costs oF PRocEssING 


Date: August 22, 1978 
File: R:CV:S 
056936 BB 

This in the response to your letter of June 26, 1978, in which you 
requested a binding ruling pertaining to the classification, rate of 
duty, and eligibility under the generalized system of preferences 
(GSP) of molded synthetic rubber tie-down straps imported from 
Mexico. 

Your sample strap, of EPDM 5000 synthetic rubber, measures 
approximately 15 inches in length, three-quarters of an inch in width, 
and one-quarter of an inch in thickness. It is slightly wider and thicker 
at both ends. Each end of the strap will be attached to a hook which 
in turn will grasp or hold down trunk lids, tents, boat, and trunk 
canvas, garbage can lids, et cetera. 

Molded rubber straps represented by the submitted sample would be 
classifiable under the provision for other articles not specially provided 
for, of rubber or plastics, in item 774.60, Tariff Schedules of the United 
States (TSUS), dutiable at the rate of 8.5 percent ad valorem. 

Articles classified under item 774.60 are eligible for duty-free 
treatment under GSP provided they meet the following requirements: 

The sum of (1) the cost or value of the materials produced in the 
BDC plus (2) the direct costs of processing operations performed in 
such BDC must be not less than 35 percent of the appraised value of 
such article at the time of its entry into the customs territory of the 
United States. In other words, 35 percent of the value of the article, 
either materials or processing (or both), must be attributable to the 
BDC. Materials which are not wholly the growth, product, or manu- 
facture of the BDC must be substantially transformed into a new and 
different article of commerce which is then used to produce the eligible 


article before their cost or value can be included in the 35-percent 
requirement. 
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You submitted the following information on the costs involved in 
producing the straps in question: 
15” strap 21” strap 31” strap 


Rent on building 
Electrical 
(Confidential material deleted) 


Total cost per strap 
to us from Mexico 


You indicate that the rubber is purchased in the United States 
where is is mixed with other chemicals and melted into sheets of rubber 
before being transferred to Mexico. There the sheets are cut into strips 
and placed into cavity molds and molded by high pressure rubber 
presses into three sizes (15 inch, 21 inch, and 31 inch) of straps. The 
straps are then removed from the molds, trimmed of excess rubber, 
tied into bundles, and shipped to you in the United States. 

The only raw material which goes into the production of these 
straps is the U.S. rubber. Cutting the rubber sheets into strips before 
placing them into the mold does not substantially transform them into 
new and different articles of commerce. Therefore, the cost or value 
of the rubber cannot be used in computing the 35-percent value 
requirement. 

The question remains whether the 35-percent requirement can be 
met by the costs of processing alone. Customs Regulation 10.178 
(copy enclosed) defines the term “direct costs of processing.” Only 
those costs directly incurred in, or which can be reasonably allocated 
to, the growth, production, manufacture, or assembly of the specific 
merchandise under consideration is includable. With respect to those 
items on which you have submitted figures this office takes the position 
that: 

1. Labor.—Direct labor costs are includable, including direct 
supervision, fringe benefits, inspection costs and subcontract 
labor. Executive salaries on the other hand are not includable. 

2. Tazxes—Taxes are includable provided they meet the 
criteria set out in C.R. 10.178. For instance, a pro rata share of 


the taxes on that part of the building used in the processing 
operation is includable. 


* Confidential material deleted. 
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3. Rent.—Similarly a pro rata share of the rent on that part 
of the building used in the processing operation is includable. 
Rent on that part of the building devoted to personnel offices, 


accounting departments, and other administrative functions is 
not includable. 


4. Rental of machinery—Rent paid on the machinery used in 
the processing operation is includable. Depreciation, maintenance 
and repair costs are also includable. 

5. Electricity and gasoline.— Utilities are includable in the direct 
costs of processing insofar as they are related to the manufacturing 
process. Gasoline used to operate the machinery would also be 
includable. 

C.R. 10.178 specifically excludes profit and general expenses from 
the definition of ‘direct costs of processing.” 

Before any computation can be made to determine compliance 
with the 35-percent value requirement the appraised value of the 
merchandise must be determined. The preferred method of valuation 
is “export value,’ defined as: The price, at the time of exportation to 
the United States of the merchandise undergoing appraisement, at 
which such or similar merchandise is freely sold or, in the absence 
of sales, offered for sale in the principal markets of the country of 
exportation, in the usual wholesale quantities and in the ordinary 
course of trade, for exportation to the United States, plus, when not 
included in such price, the cost of all containers and coverings of 
whatever nature and all other expenses incidental to placing the 
merchandise in condition, packed ready for shipment to the United 
States. Generally this will be the f.o.b. price paid by the importer for 
the merchandise. 

If we assume that (1) the cost figures which you submitted meet 
the criteria set out in C.R. 10.178 and this letter, and (2) that the 
price paid by you for the rubber straps accurately represents the 
appraised value of the merchandise, we can compute the value added 
by the costs of processing. This works out to approximately 40.1 per- 
cent, 36.2 percent, and 41 percent for the 15-, 21-, and 31-inch straps 
respectively. Bascd on the assumptions made the straps would qualify 
for duty-free treatment under GSP. Please note that the soundness of 
this conclusion depends entirely on the assumptions made about the 
submitted figures. 

You also indicated that you are contemplating renting additional 
machinery to the Mexican processor to enable them to mix the 
chemical and raw rubber, melt it and then extrude the rubber into 
strips before the molding process begins. As an alternative, you might 
be able to purchase the rubber in Mexico. 

Under the process described above it is possible that the extruded 
rubber strips would qualify as substantially transformed constituent 
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materials of the finished rubber straps. If so, their cost or value would 
be includable within the 35-percent value requirement. Since raw 
materials constitute the largest cost component of the straps this 
method of operation would enhance your chances of securing duty- 
free treatment. However, we would need more specific and detailed 
information about the process before committing the Customs Service 
to this view. Purchasing rubber which is wholly the growth, product, 
or manufacture of Mexico would also permit the cost or value of this 
raw material to be includable in the 35-percent requirement. 

We have attempted to answer your inquiry as fully and as helpfully 
as possible. We hope that you are not overwhelmed by the com- 
plexity of the response and that you will be able to base future busi- 
ness decisions upon it. If you-have any further questions please feel 
free to write again. 


(C.S.D. 79-64) 


Customhouse Brokers: Whether Broker in One District May Prepare 
and Sign an Entry To Be Presented in Another District 


Date: August 31, 1978 
File: BRO-3—05:R:E:E 
306290 W 


District Director or Customs, 
Savannah, Ga. 31401. 


Dear Sir: This is in reference to your request for internal advice 
dated July 26, 1979, regarding customhouse brokers. You have asked 
whether a broker licensed in the Customs district of Charleston may 
prepare and sign an entry for a client and forware the entry to a 
broker licensed in the Customs district of Savannah to be filed there. 
In this case, the broker in Georgia is neigher designated as attorney- 
in-fact for the client, nor is he able to obtain a power of attorney from 
the client. His only functions are to have the Carrier’s certificate 
signed and to present the entry to Customs. 

We are in agreement with you that the South Carolina broker is 
conducting business in the Customs district of Savannah without a 
license in that district. As you know, sections 111.2 and 111.19, 
Customs Regulations, require that a broker be licensed in each Cus- 
toms district in which he transacts Customs business. Section 111.3 
sets forth the conditions under which a license is not necessary to 
transact Customs business, and the situation described above does 
not fall within any provision of that section. As the South Carolina 
broker is signing the entry in accordance with the Customs laws and 
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regulations, he must be licensed in the district in which the entry is 
-being presented, so that Customs may deal with him and, if necessary, 
rely on his term bond covering his business at any single port where 
the bond has been filed. 

We note that under this arrangement, the Georgia broker may be in 
violation of section 111.37, Customs Regulations, for misuse of his 
license by or for a person not licensed to transact Customs business 
in the Customs district of Savannah. Violations of Federal law and 
regulations on powers of attorney and entry of merchandise may also 
be involved. 

We are directing that copies of this letter be distributed nationally 
to Customs field personnel. 


(C.S.D. 79-65) 


Drawback: Misshipped Merchandise Subsequently Exported Without 
Being First Returned to Customs Custody 


Date: September 1, 1978 
File: DRA-1-09--R:CD:D 
209218 B 


This ruling concerns Customs position on the applicability of 
19 U.S.C. 1313(c) to merchandise which is exported without first 
being returned to Customs custody. 

Issue. May drawback be granted for merchandise either shipped 
without the consent of the consignee or which does not meet specifica- 
tions, when the merchandise is exported without being returned to 
Customs custody? 
Facts. A company imported at New York on March 20, 1978, a case 
of gas analysis apparatus which the company immediately discovered 
as not the type of apparatus as that ordered, but was actually ap- 
paratus which should have been sent to a Canadian company. On 
May 8, 1978, the U.S. company forwarded the apparatus to the 
Canadian company without first applying for drawback or submitting 
the apparatus to Customs custody. By letter of July 21, 1978, the 
claim for drawback was denied by the Head, Drawback Section, 
New York region. 
Law and analysis. Title 19, United States Code, section 1313(c), 
provides: 

Upon the exportation of merchandise not conforming to sample 


or specifications or shipped without the consent of the consignee 
upon which the duties have been paid and which have been 
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entered or withdrawn for consumption and, within ninety days 
after release from Customs custody, unless the Secretary authorizes 
in writing a longer time, returned to Customs custody for exporta- 
tion, the ‘full amount of the duties paid upon such merchandise 
shall be refunded as drawback, less 1 per centum of such duties. 
(Italic added.) 

Section 22.32(a) of the Customs Regulations requires that a draw- 
back entry on Customs form 7539 be filed in duplicate in connection 
with merchandise claimed not to conform to sample or specifications. 
Further, section 22.32(b) of the regulations requires that each draw- 
back entry be accompanied by documentation set forth in that 
section which enables Customs to verify the goods do not in fact 
conform to specifications or sample. Finally, section 22.33(a) of the 
regulations provides, in part, that if the report of the receiving officer 
shows that the merchandise was not returned to Customs custody 
within the time provided by the law, drawback shall be denied. 

In the instant case, no drawback entry was filed, no documentation 
was presented, and more importantly, the merchandise was exported 
without being returned to Customs custody. The latter requirement 
(return to Customs custody) is a necessary condition precedent for 
the authorization of drawback, and since this requirement is provided 
for in the statute, we are powerless to waive it. See in particular 
Carl Matuzel Shipping Co., Inc. et al. v. United States, C.D. 2406, 
51 Cust. Ct. 8 (1963). The court denied the plaintiff relief on equitable 
grounds, stating: ‘‘* * * [T]he courts have held that compliance with 
the provisions of the statute and of the Customs Regulations is 
essential before refunds can be allowed as drawback.” 


Holding: The request for drawback pursuant to 19 U.S.C. 1313(¢) 
must be denied for failure to comply with statute and applicable 
regulations. 


(C.S.D. 79-66) 


Copyright Restrictions: Application of ““Manufacturing Clause” to 
“Grove Dictionary of Music and Musicians,” Printed in England; 
“Work Made for Hire” 


Date: September 5, 1978 
File: CPR-5-R:E:R 
709303 0 


This ruling concerns the possible restrictions and prohibitions of 
the 1976 U.S. Copyright Law which may or may not be applicable 
to the importation of the new multivolume “Grove Dictionary of 
Music and Musicians.” 


287—544—-79—__5, 
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Issue: Would the importation into the United States of the new 
multivolume “‘Grove Dictionary of Music and Musicians” be restricted 
or prohibited by the ‘manufacturing clause” of the 1976 U.S. Copy- 
right Law (17 U.S.C. 601). 

Facts: (Company A) an English firm, intends to print and bind a new 
sixth revision of the multivolume ‘Grove Dictionary of Music and 
Musicians” in Hong Kong. The work will be a 20-volume combination 
dictionary and encyclopedia consisting preponderantly of nondramatic 
literary material in the English language. A small part of the material 
is carried over from previous editions and another small portion is 
being prepared by the regular staff of (company A). Outside con- 
tributors who have signed a (company A) standard authors contract 
will prepare most of the material. Approximately 60 percent of the 
outside contributors are neither U.S. citizens nor domiciliaries. The 
foreign authors will contribute approximately 60 percent of the non- 
dramatic literary material. A British citizen domiciled in England 
acts as editor and oversees the entire project. A brochure describing 
the publication was submitted. 


Law and Analysis: In general, section 601(a) of the Copyright Law 
prohibits the importation and public distribution in the United States 
of a work authored by a U.S. national or domiciliary consisting 
preponderantly of nondramatic literary material that is in the English 


language, unless the portions consisting of such material have been 
manufactured in the United States or Canada. 

Section 601(b)(1) of the Copyright Law provides, in part, that the 
manufacturing provisions of subsection (a) do not apply if the author 
of any substantial part of such material is neither a national nor a 
domiciliary of the United States. In the case of a work made for hire, 
the exemption provided by this clause does not apply unless a sub- 
stantial part of the work was prepared for an employer or other 
person who is not a national or domiciliary of the United States or a 
domestic corporation or enterprise. 

A “work made for hire” is defined in 17 U.S.C. 101 as (1) a work 
prepared by an employee within the scope of his or her employment, 
or (2) a work specially ordered or commissioned for use as a contribu- 
tion to a collective work * * *. A “collective work” is defned as a 
work, such as a periodical issue, anthology, or encyclopedia, in which 
a number of contributions, consisting of separate and independent 
works in themselves, are assembled into a collective work. 

The “Grove Dictionary of Music and Musicians” is considered to 
be a “collective work” within the definition of that term as stated 
above. In view of the fact that a substantial portion of the nondra- 
matic literary material comprising the work is prepared by employees 
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of a British corporation or by free-lance foreign authors commissioned 
by (company A) via their standard authors contract to prepare indi- 
vidual separate contributions to the collective work, we are of the 
opinion that the ‘‘Grove Dictionary of Music and Musicians’’ also 
falls within the definition of a ‘work made for hire.’’ A “work made 
for hire’ is exempt from the manufacturing requirements of U.S. 
Copyright Law if a substantial part of the work was prepared for a 
firm which is not a domestic corporation or enterprise. In this case, 
a substantial part of the work was prepared for (company A), a for- 
eign corporation which is considered to be the ‘‘author’” for purposes 
of the Copyright Law. 


Holding: Entry into the United States of the “Grove Dictionary of 
Music and Musicians,” published in Hong Kong and bearing the 
notice of copyright, would not be restricted or prohibited by the 
“manufacturing clause” of the U.S. Copyright Law (17 U.S.C. 601). 
In view of the above holding, a detailed discussion of the other points 
raised in the letter requesting this ruling is unnecessary. 


(C.S.D. 79-67) 


Classification: Camera Designed to Photograph the Image Appearing 


on the Screen of an Oscilloscope 


Date: September 5, 1978 
File: CLA-2:R:CV:MA JB 
056065 


Your inquiry of December 29, 1977, requested the tariff classifica- 
tion of a Nihon Kohden model PX-3A camera manufactured in Japan. 

This model camera has a variable-focus lens designed to photograph 
the image appearing on an oscilloscope. The unit is directly mountable 
on an oscilloscope and will take continuous single-frame, half-frame, 
and multiple-exposure recordings. 

The article consists of a control unit, camera unit, hood, hood 
mounting base and film magazine. The control unit determines the 
recording mode selection, film feeding speed selection, ID numbering, 
and shutter control. The camera can use 35 millimeter X-ray film or 
oscillographic paper without perforation. 

Although the subject camera records in multiexposures, full frames, 
and half frames, the photographs which are taken are still pictures. 
The camera does not produce motion pictures. 

The subject camera would be classifiable as photographic cameras, 
other than fixed focus, valued over $10, under item 722.16 Tariff 
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Schedules of the United States (TSUS), dutiable at the rate of 7.5 
percent ad valorem. 

You also ask whether the subject equipment may be exempt from 
duty if imported by hospitals or teaching institutions. Item 851.60, 
TSUS, provides for duty-free entry of certain instruments and 
apparatus entered for the use of nonprofit institutions, whether public 
or private, established for educational or scientific purposes, if no 
instrument or apparatus of equivalent scientific value for the pur- 
poses for which the instrument or apparatus is intended to be used 
is being manufactured in the United States. Headnote 6, schedule 8, 
part 4, TSUS, copy enclosed, sets forth the procedure necessary to 
enter an article under item 851.60, TSUS. 


(C.S.D. 79-68) 
Classification: Metal Body of Jesus Christ 


Date: September 5, 1978 
File: CLA-2:R:CV:MA 
057142 HL 


This is in reference to your letter of August 9, 1978, concerning the 
tariff status of a metal corpus of Jesus Christ from West Germany. 
The subject corpus measures nearly 6 inches in height and consists 
of lead plated with brass or silver. Holes have been drilled in the hands 
and feet of the corpus. It is thus indicated that the corpus will be af- 
fixed to a cross probably after importation in order to make a crucifix. 
If the corpus is in chief value of lead and coated with silver, classifi- 
cation will be under the provision for articles of base metal coated or 
plated with silver, in item 656.35, Tariff Schedules of the United 
States (TSUS), with duty at the rate of 12 percent ad valorem. If 
in chief value of the silver classification nonetheless would be the same. 
If the corpus is in chief weight of lead and coated with brass, classifi- 
cation would be under the provision for articles of lead, not coated or 
plated with precious metal, in item 657.70, TSUS, with duty at the 
rate of 0.75 cent per pound, if valued not over 13} cents per pound, or 
in item 657.75, TSUS, with duty at the rate of 5.5 percent ad valorem, 
if valued over 1334 cents per pound. If in chief weight of the brass 
classification would be under the provision for articles of copper, not 
coated or plated with precious metal, other, in item 657.35, TSUS, 
with duty at the rate of 0.6 cent per pound plus 7.5 percent ad valorem. 
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Entry: Completion of Question 21 on Customs Form 5515, Special 
Customs Invoice, Concerning Assists 


Date: September 7, 1978 
File: ENT-1-01-R:E:E 
306090 K 


District Director or Customs, 
Detroit, Mich. 48226. 


Dear Sir: This refers to your memorandum received June 16, 1978, 
requesting internal advice concerning the completion of question 21, 
concerning assists, on the special Customs invoice, CF 5515, which 
was revised in 1977. Since the revised version retained a question on 
assists, some Customs personnel believe that our policy has changed 
in regard to requiring completion of that question. 

Our present policy concerning assists remains as stated in a 1965 
Federal Register notice (30 F.R. 5862) and internal advice No. 306-75, 
which permit Customs officers to accept that form with the question 
on assists left unanswered. 

However, we point out that you may obtain information about 
assists after the first shipment, under section 141.88 of the regulations 
which permits a district director to require a statement from the 
importer as to the cost of production or constructed value should he 
determine such information to be necessary in the appraisement of 
the merchandise. Once the importer has been notified of this require- 
ment, invoices of such merchandise are required to contain a verified 
statement by the manufacturer or producer as to the cost of production 
or constructed value. As you know, cost of production or constructed 
value information includes data about assists, if applicable. 

The foregoing statement of our position is not, however, to be 
construed as relieving the importer from disclosing information about 
assists. As stated in our ruling of December 4, 1975, (I.A. 306-75), 
the importer (pursuant to 19 U.S.C. 1485(a) (3) and (4)) is under a 
legal obligation to inform Customs at the time of entry or as soon 
after entry as he has knowledge thereof, of the existence of any and 
all assists dutiable and nondutiable, involved in producing his 
merchandise. 

To insure uniform interpretation, we will distribute copies of this 
ruling of all ports. 
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Marking: Marble Tiles Packaged in Cartons Containing 10 to 15 
Square Feet of Tile, Destined for Use on Construction Projects 


Date: September 11, 1978 
File: MAR-2-05-R:E:R 
709210 JB 


This is in reference to your letter of May 30, 1978, concerning the 
country of origin marking of marble tiles imported by your firm from 
Italy. You say that all of the tiles are destined for use on construction 
projects by subcontractors and should the product reach a retail 
customer, such purchaser would also receive the tiles in the original 
marked container because of possible damage if sold ‘‘loose.’”’ As it 
has also become more difficult under new manufacturing methods to 
rubberstamp or label each tile, you ask if the cartons marked “made 
in Italy” with permanent printed tape suffices for country of foreign 
origin marking purposes (19 U.S.C. 1304). 

You indicate that the marble tiles in question are packaged in 
cartons which contain about 10 or 15 square feet of tile. We are of the 
opinion that the marking of the cartons in which this marble or ceramic 
tile is imported will meet the requirements of 19 U.S.C. 1304. The 
individual tiles may be excepted from marking pursuant to 19 U.S.C. 
1304(a) (3) (D). 

This exception will not be necessarily appaly to marble or other 
tile imported in heavy wooden crates, however. Exceptions may be 
granted for shipments of that tile when justified, depending on the 
circumstances surrounding each shipment. 


(C.S.D. 79-71) 


Trademark Infringement: Importation of Luggage Bearing Design 
Similar to One Which Is Part of Recorded Trademark 


Date: September 11, 1978 
File: TMK-2-R:E:R 
709335 


This ruling concerns the applicability of the prohibition set forth 
in 19 U.S.C. 1526 against the importation of foreign merchandise 
bearing an American trademark. 


Issue: Would the importation of luggage bearing a design comprising, 
“two columns with flared ends at the tops and bottoms,’ infringe 
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upon the rights of the American trademark owner which has recorded 
their trademark, “two columns with flared ends at the tops and 
bottoms with circular design containing a T superimposed upon an 
A,” with Customs for import protection. 


Facts: Customs has detained several shipments of luggage bearing a 
design which may be described as ‘‘two columns with flared ends at 
the tops and bottoms.” (The trademark owner) has recorded their 
registered trademark, “two columns with flared ends at the tops and 
bottoms with circular design containing a T superimposed upon 
an A,’’ with Customs for import protection. Our New York regional 
office asked for our advice concerning whether the detained mer- 
chandise would be subject to seizure and forfeiture as infringing upon 
the rights of the American trademark owner. Photographs of both 
the genuine and the suspected trademarked luggage were submitted 
along with several letters from the attorney for the tardemark owner, 
now known as (name of trademark owner). 

It is the position of the trademark owner that the columns represent 
a distinctive design and a distinctive part of the trademark. They feel 
that this is the part of the trademark that is being infringed by various 
importers. Actually (the trademark owner) has a separate trademark 
registration on the 'T superimposed upon the A. 


Law and Analysis: Section 526 of the Tariff Act of 1930, as amended, 
(19 U.S.C. 1526) and part 133, subpart A, of the Customs Regula- 
tions (19 CFR 133.1-133.7) provide for the recordation of trademarks 
with Customs for import protection. The manual supplement dated 
April 3, 1978, which was sent to all Customs offices to advise them 
of the recordation, mentioned the names of several firms said to be 
importing luggage with the “two columns with flared ends at the tops 
and bottoms’ design and indicated that this merchandise should be 
refused admission. 

Section 133.21 of the Customs Regulations (C.R.) provides, in part, 
that, “Articles of foreign or domestic manufacture bearing a mark or 
name copying or simulating a recorded trademark or trade name shall 
be denied entry and are subject to forfeiture as prohibited importa- 
tions.” C.R. 133.22 provides for the detention of articles subject to 
the restrictions of C.R. 133.21 to afford the importer a 30-day period 
in which to establish that the circumstances of the importation would 
allow an exemption from the trademark restrictions referred to above. 

The merchandise was detained properly in accordance with the 
regulations and manual supplements of the U.S. Customs Service. 
We have been requested to consider whether the imported merchandise 
bearing the “two columns with flared ends at the tops and bottoms” 
design would infringe upon the rights of the trademark owner even 
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though that portion of the mark referred to in the registration as a 
“circular design containing a T superimposed on an A”’ is omitted on 
the imported luggage. 

Infringement of federally registered marks is governed by the test 
of whether defendant’s use is likely to cause confusion, or to cause 
mistake, or to deceive. When comparing conflicting marks to determine 
whether or not they are confusingly similar, the marks should not be 
split up into their component parts and then compared with parts 
of the conflicting mark to determine the likelihood of confusion. It 
is the impression which the mark as a whole creates on the average 
reasonably prudent buyer and not the parts thereof which is important. 
We are of the opinion that the reasonably prudent purchaser of the 
imported luggage, when viewing the distinctive ‘two columns with 
flared ends at the tops and bottoms” design, would be confused, in 
all likelihood, as to the source, connection, or sponsorship of the 
merchandise being purchased. 


Holding: Entry of imported luggage bearing the ‘two columns with 
flared ends at the tops and bottoms’ mark would be prohibited as 
infringing on the trademark registration of (the trademark owner) 
which has been duly recorded with the Customs Service for import 
protection. Unless otherwise exempted, the infringing merchandise 
would be subject to seizure and forfeiture pursuant to section 133.22 (c) 
of the Customs Regulations. 


(C.S.D. 79-72) 
Drawback: Permitted Methods of Claiming Drawback 


Date: September 12, 1978 
File: DRA-1-09~R:CD:D 
209181 B 


This ruling concerns the methods by which drawback claimants 
may show that merchandise on which drawback has been claimed has 
in fact been exported. 


Issue: May the simplified methcd of proving exportation, known as 
the exporter’s summary procedure, set out in section 22.7(d), Customs 
Regulations, be used to liberalize, or in combination with, the other 
two methods of proving exportation, that is, certified or uncertified 
notice of export procedures? 


Facts: A corporation holding a drawback rate currently uses, evi- 
dently, the certified notice of exportation procedure set out in section 
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22.7(b), Customs Regulations. This procedure requires that there 
be attached to the claim for drawback. Customs form 7575-B, along 
with the notices of exportation, Customs form 7511-A, a list of 
the NOE’s, which lists their individual NOE number, exporting 
carrier, date of clearance, name of shipper, number of packages, ex- 
ported materials, and net pounds or units of that material. In lieu 
of that list, the applicant wishes to substitute an adding machine tape 
showing the total quantity of the product indicated on the CF 7511- 
A’s. The applicant maintains that this procedure would be in the 
spirit of the exporter’s summary procedure, provided for in section 
22.7(d), C.R. and discussed further below. The applicant claims that 
the exporter’s summary procedure cannot be easily implemented since 
many exports to Canada and Mexico do not lend themselves to the 
simplified procedure. 


Law and Analysis: A drawback claimant has three options by which 
to prove exportation of merchandise on which drawback is claimed: 
Certified notice of exportation procedure, uncertified notice of ex- 
portation, and exporter’s summary. Permission to use the latter may 
be given by the regional commissioner involved, who must be satisfied 
that certain criteria exist. In this case, the applicant had been given 
permission to use this procedure. 

The exporter’s summary procedure allows the consolidation of 
claims for drawback on a periodic basis. The applicant need only sub- 
mit a ‘Chronological Summary of Exports” with the NOE numbers 
and other pertinent information. The applicant must keep the NOE’s 
and/or other proof of export available for audit, and be covered by a 
bond. 

Many NOE’s cover multiple products, each containing a quantity 
of disignated mechandise. In these instances, the drawback liquidator 
uses the list now submitted as a worksheet. Also, some NOE’s cover 
exported products upon which drawback is not claimed. Further, a 
most important inclusion in the list now attached to the CF 7575-B, 
as required by the first portion thereof, is the number of each NOE. 
Were this number not included in the list, a liquidator would have no 
ready reference to determine if drawback had previously been claimed 
on the merchandise included on a particular NOE. 


Holding: Drawback claimants may not deviate from the method of 
claiming drawback once the election is made for a particular claim for 
drawback. This does not mean that a claim cannot be based on both 
the certified and uncertified methods, but these procedures individ- 
ually or in concert cannot be liberalized by the exporter’s summary 
procedure. If the applicant will state to the Baltimore region specifi- 
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cally why the chronological summary cannot be used, perhaps a 
modification of the form could be made to meet that corporations’ 
requirements. 


_ 


(C.S.D. 79-73) 


Temporary Importations Under Bond: Whether Certain Actions 
Constitute an ‘‘Exportation” 


Date: September’ 12, 1978 
File: CON-9-04-R:CD:D 
209354 L 


This ruling concerns the cancellation of temporary importation 
bonds (TIB’s). 


Issue: Does the shipment of merchandise covered by TIB’s to Canada 
under the circumstances outlined in (1) and (2), below, constitute an 
exportation for the purpose of cancelling the TIB’s? 

(1) TIB’s would be cleared by shipping the merchandise to Canada 
and placing: it in the Canadian Customs compound at Fort Erie, 
Ontario. The merchandise would then be shipped back to the United 
States as ‘‘American Goods Returned.” 

(2) TIB’s would be cleared by shipping the merchandise to Canada 
where Canadian duties and taxes would be paid. Subsequently, the 
merchandise would be shipped back to the United States with an 
application being made for drawback from Canada. 


Facts: The requester temporarily imported several components for 
nuclear reactor control rod drive mechanisms (CRDM’s) from 
Spain. The Spanish components were assembled with components of 
U.S. manufacture to form complete CRDM’s which were exported 
to the Spanish customer. All components covered by the TIB’s except 
2 positioning nuts and 45 latch housings have been exported. The 
basic casting for the latch housings is said to be of U.S. manufacture 
and was exported to Spain for processing. 

Due to a slight change in the metallurgical characteristics of the 
latch housing castings, their weldability was affected to the extent 
that they could not be used without extensive evaluation and welding 
process development. In order to meet a delivery commitment to the 
customer, it was necessary to substitute forged latch housings of 
complete U.S. manufacture in the assembled CRDM’s. 

When the weld process development is complete, the housings will 
be usable; however, at this time the requester has no foreign cus- 
tomers to whom it can export the housings and asks if either of the 
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two methods proposed would satisfy the requirement of the TIB’s that 
the articles be exported. 


Law and Analysis: Section 113.55(a), Customs Regulations (19 CFR 
113.55(a)), defines an exportation as a severance of goods from the 
mass of things belonging to this country with the intention of uniting 
them to the mass of things belonging to some foreign country. The 
shipment of merchandise abroad with the intention of returning it to 
the United States with a design to circumvent provisions of restriction 
or limitation in the tariff laws or to secure a benefit accruing to 
imported merchandise is not an exportation. Merchandise of foreign 
origin returned from abroad under these circumstances is dutiable 
according to its nature, weight, and value at the time of its original 
arrival in this country (italic supplied). 


Holding: Neither of the proposed methods would qualify as an expor- 
tation for the purpose of canceling the TIB’s since the intent would 
be to return the articles to the United States and not to unite them 
to the mass of things belonging to Canada. Accordingly, shipment of 
the articles in question under the circumstances outlined would not 
satisfy the requirement of the TIB’s that the articles be exported 
within the prescribed time limit. 


Possible Alternatives: Section 10.39(f) of the Customs Regulations (19 
CFR 10.39(f)) provides that ‘if there has been compliance with the 


terms of the bond with respect to part but not all of the articles 
covered thereby and a written petition for relief is filed as provided 
in part 172 of this chapter, and if that part of the liability for liqui- 
dated damages which represents double the duty * * * as required 
under section 10.31(f), on the articles in respect of which there has 
been a default does not exceed $50,000, the district director may 
cancel the total liability for payment of liquidated damages in any 
amount upon the payment of an amount equal to double the duty 
* * * on articles in respect of which the default occurred, or, under 
the circumstances enumerated in subparagraph (1), (2), or (3) of 
paragraph (e) of this section, upon payment of such lesser amount as 
the district director may deem appropriate, provided the district 
director is satisfied that the importation was properly entered under 
schedule 8, part 5C, and that there was no intent to defraud the 
revenue or delay the payment of duty.” 

Another possibility, if the articles are intended for export, is to 
enter them into a foreign trade zone in accordance with section 146.25, 
Customs Regulations (19 CFR 146.25) until a foreign buyer can be 
found. It must be noted, however, that once entered into a foreign 
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trade zone the articles must be exported or destroyed and may not be 
returned to the Customs territory of the United States for domestic 
consumption. Information concerning U.S. foreign trade zones may 
be obtained from the Foreign Trade Zones Board, Department of 
Commerce, Washington, D.C. 20230. 


(C.S.D. 79-74) 
Classification: Cotterless Bicycle Bottom Bracket Spindles 


Date: September 12, 1978 
File: CLA-2:R:CV:MA 
056948 JAS 


In your letter of June 20, 1978, you inquire as to the tariff classifi- 
cation of cotterless bicycle bottom bracket spindles, presumably from 
a country entitled to the column 1 rate of duty. Illustrations were 
submitted. 

You feel that this merchandise is properly classifiable under the 
provision for cotterless type crank sets, in item 912.10, Tariff 
Schedules of the United States (TSUS), entitled to entry free of duty. 

You plan to import these spindles in two packing styles: (1) Com- 
plete with a set of alloy cranks, sprockets, attaching bolts, and ball 
bearings/cups; and (2) individually as replacement parts. 

Parts of bicycles, other than coaster brakes designed for single- 
speed bicycles and frames, are classifiable in item 732.37, TSUS, 
dutiable at the rate of 15 percent ad valorem. However, cotterless 
type crank sets are among certain parts of bicycles, and parts of these 
parts, which have temporarily been accorded free entry under item 
912.10, TSUS. The question, then, is whether bicycle bottom bracket 
spindles are comprised within cotterless type crank sets or are parts 
thereof. We believe they are neither. 

A cotterless crank set includes the right cotterless crank permanently 
attached to either a single, double, or triple chainwheel plus the left 
crank. The bottom bracket spindle would be ordered to the correct 
specifications to fit the bottom bracket shell and the crank set. A 
bottom bracket spindle, therefore, is not included within a cotterless 
type crank set nor is it a part therof. A bottom bracket spindle is a 
part of a bicycle. 

Consequently, in a shipment consisting of bottom bracket spindles, 
alloy cranks (cotterless), sprockets (i.e., chainwheels), attaching bolts, 
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and ball bearings/cups, one chainwheel and two cranks, which con- 
stitute a cotterless type crank set, would be classifiable in item 912.10, 
TSUS, entitled to free entry. The remaining articles in the shipment 
would be classifiable under the provisions in the tariff schedules which 
most specifically describe them. If none exist they would be classifi- 
able as other parts of bicycles, in item 732.37, TSUS, dutiable at the 
rate of 15 percent ad valorem. This latter result would obtain as well 
to bottom bracket spindles imported separately. 


(C.S.D. 79-75) 


Articles Exported Under Bond: Waiver of Requirement for Landing 
Certificate 
Date: September 15, 1978 
File: DRA-1-R:CD:D 
209204 WR 


You requested that we grant a waiver of the requirement for a 
landing certificate, as set forth in section 22.17 of the Customs Reg- 
ulations (19 CFR 22.17). 

We previously ruled that the general declaration (outward/inward), 
together with the aircraft receipt and bill of sale, was satisfactory 


evidence in lieu of the landing certificate. You now ask whether the air 
waybill, cargo manifest, shipper’s export declaration, and a completed 
application for exportation of articles under bond are an acceptable 
substitute for the general declaration. 

Unlike the general declaration (outward/inward) in the prior case, 
the present documents do not appear to show whether the aircraft 
would be entered into the commerce of Argentina. The aircraft marking 
(T-01) shown on the present documents does not appear to be a na- 
tional registration designation. The general declaration in the prior 
case showed that the aircraft had been registered in Japan, a fact 
which strongly indicated exportation of the aircraft. In addition, the 
present documents do not show the word ‘‘ferry” has a legal signifi- 
cance relative to the issue of exportation. 

You have not shown that you are unable to obtain an abstract of the 
aircraft log for the dates in issue or even a copy of the required post- 
flight inspection report, which presumably was performed upon arrival 
at the intended destination. 

Consequently, your request for a waiver of the requirement for a 
landing certificate cannot be approved. 





CUSTOMS 
(C.S.D. 79-76) 
Entry: ‘Date of Entry’’ Defined 


Date: September 15, 1978 
File:ENT-1-01:R:E:E 
306000 K 


This is in further reference to your letter of May 19, 1978, re- 
questing a definition of the “date of entry.” You believe that the date 
of entry is that time that Customs actually accepts your check for 
duties which is the date that.Customs stamps on the entry record, 
(CF 50101) showing the entry number and date of entry. You believe 
that the date that Customs stamps on the consumption entry (CF 
7501) is only to show that you have complied with section 172.22 of 
the regulations. 

The area director of Customs at JFK Airport advises that entries 
are considered accepted when the date and the regional commis- 
sioner’s stamp are placed on the check and the CF 7501. All employees 
working at the stamping desk are under the supervision of the cashier. 
He also states that this practice has been in effect since the immediate 
delivery procedure was initiated at the airport. 

We agree with the area director’s practice. The date stamped on the 
entry itself, rather than on the entry record (CF 5101) is, in our 
opinion, the proper date to determine the date of entry. Section 172.22 
of the regulations concerns certain penalty cases acted upon by the 
district director, including cases dealing with untimely filing of entries. 
However, that section of the regulations does not define or directly 
relate to ‘‘date of entries.” 


(C.S.D. 79-77) 


Drawback: Articles Produced in Guam and Later Exported; Articles 
Shipped to Guam 


Date: September 19, 1978 
File: DRA-1-09-R:CD: 
D 209398 B 


This ruling concerns the applicability of the drawback laws to 
articles produced in Guam and later exported from that island. 


Issue: Are articles produced in Guam and later exported eligible for 
drawback? 
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Facts: An American company, operating under the drawback regula- 
tions, purchases sugar in the United States, ships it to Guam, where 
it is used to produce carbonated and noncarbonated soft drinks which 
are then exported to the South Pacific Islands and other foreign ports. 


The applicant wishes a rate of drawback to apply to the Guamanian 
operations. 

Law and Analysis: The drawback law, 19 U.S.C. 1313(a), provides, 
in part: ‘Upon the exportation of articles manufactured or produced 
in the United States * * *.” Quam is not considered part of the 
United States for Customs purposes (19 U.S.C. 1202), but is con- 
sidered an insular possession. Therefore, any article produced in Guam 
is not ‘manufactured or produced in the United States.”” The primary 
purpose of the drawback laws is to place American industry and labor 
on a equal footing with foreign manufacturers and labor. 

Insofar as articles exported to Guam being eligible for drawback, 
there is no legal authority for the allowance of drawback on such 
articles which are shipped to Puerto Rico, the Virgin Islands, American 
Samoa, Wake Island, Midway Islands, Kingman Reef, Guam, 
Canton Island, Enderbury Island, Johnston Island, or Palmyra Island. 
The Customs Court has specifically held that for the purposes of the 
drawback and temporary importation under bond laws, Guam is 
not a foreign country and that goods shipped there from the United 
States are not “exported.” Mitsubishi International Corp. et al. v. 
United States, 55 Cust. Ct. 319, C.D. 2593 (Dec. 8, 1965). 


Holding: Articles manufactured or produced in Guam and later ex- 
ported from that island are not eligible for drawback. 


(C.S.D. 79-78) 


Copyright Restrictions: Application of “Manufacturing Clause” to 
Billiard Game and Rule Book, Printed in Taiwan 


Date: September 19, 1978 
File: CPR-5-R:E:R 
708870 O 


This ruling concerns the possible restrictions and prohibitions of the 
1976 U.S. Copyright Law which may or may not be applicable to the 
importation of 12,000 copies of a “Billiard Game and Rule Book,” 
printed in Taiwan. 

Issue: Would the importation into the United States of a “Billiard 
Game and Rule Book” be restricted or prohibited by the “manu- 
facturing clause” of the 1976 U.S. Copyright Law (17 U.S.C. 601). 
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Facts: A New Jersey corporation intends to print, 12,000 copies of a 
“Billiard Game and Rule Book,” in Taiwan. They are seeking per- 
mission from the U.S. Customs Service to print these copies and im- 
port them into the United States. The Taiwan Government Informa- 
tion Office has requested that the printer obtain this letter of permis- 
sion before publication could be allowed. We learned, in a telephone 
conversation with the president of the New Jersey firm that the book 
in question sets forth the rules of various billiard games as played in 
the United States, and that the author is Franklin Liu, an officer of a 
Hong Kong firm. Mr. Liu is a citizen of Hong Kong and resides in 
Hong Kong. It is noted that the New Jersey firm has registered a 
claim to copyright with the U.S. Copyright Office for the “Billiard 
Game and Rule Book.” 

Law and Analysis: In general, section 601(a) of the 1976 Copyright 
Law prohibits the importation into or public distribution in the 
United States of copies of a work consisting preponderantly of non- 
dramatic literary material that is in the English language and _ pro- 
tected by copyright, unless the portions consisting of such material 
have been manufactured in the United States or Canada. 

Section 601(b)(1) of the 1976 Copyright Law provides, in part, 
that the manufacturing provisions of subsection (a) do not apply 
if the author of any substantial part of such material is neither a 
national nor a domiciliary of the United States. 

The book in question, written in the English language and pro- 
tected by copyright, consists preponderantly of nondramatic literary 
material. However, in view of the fact that the author of the book is 
neither a national nor a domiciliary of the United States, the manu- 
facturing requirements of section 601(a) of the 1976 Copyright Law 
would not be applicable to the ‘Billiard Game and Rule Book.” 


Holding: The U.S. Customs Service has no authority to either grant 
or withhold permission to publish any literary work. However, if the 
New Jersey firm were to publish 12,000 copies of the “Billiard Game 
and Rule Book” described above in Hong Kong, entry into the 
United States of these books, bearing the notice of copyright, would 
not be restricted or prohibited by the ‘manufacturing clause’’ of the 
1976 U.S. Copyright Law (17 U.S.C. 601). 





U.S. Customs Service 


General Notice 
(521116) 


American Manufacturer’s Petition 


Extension of time for comments concerning an American manufacturer’s 
petition to reclassify sheets of acrylic resin 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of extension of time for comments. 


SUMMARY: This notice extends the period of time permitted for the 
submission of comments in response to a recent American Manu- 
facturer’s petition to the Customs Service to reclassify certain sheets 
of acrylic resin. This extension will permit the preparation and 
submission of more detailed comments by interested members of the 
public. 


DATES: Comments must be received on or before March 12, 1979. 


ADDRESS: Comments, preferably in triplicate, should be addressed 
to the Commissioner of Customs, attention: Regulations and Legal 
Publications Division, room 2335, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-8181. 


SUPPLEMENTARY INFORMATION: On January 12, 1979, the 
Customs Service published in the Federal Register (44 F.R. 2745) a 
notice of receipt of an American manufacturer’s petition, filed under 
section 516 of the Tariff Act of 1930, as amended (19 U.S.C. 1516). 
The petitioner requests that importations of sheets of acrylic resin, 
regardless of dimension or thickness, be classified under the provision 
for sheets, wholly or almost wholly of plastics, not of cellulosic plastic 
materials, of acrylic resin, in item 771.45, Tariff Schedules of the 
United States (TSUS). Sheets of acrylic resin measuring over 15 
inches in width and 18 inches in length are currently classifiable under 
the provision for other sheets, wholly or almost wholly of rubber or 
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plastics, not of cellulosic plastic. materials, flexible,.in item 771.42, 
TSUS, provided the sheets can be easily bent, turned, or twisted by 
hand without being broken, cracked, or permanently distorted upon 
returning by themselves to their original shape. 


COMMENTS 


Comments concerning the American manufacturer’s petition were 
to have been received on or before February 12, 1979. However, the 
Customs Service has been requested to extend the period of time for 
submission of comments in order to allow additional time for the 
preparation of a response to the American manufacturer’s petition. 
As a result, the period of time for submission of comments is extended 
to March: 12, 1979. 


Dated: February 16, 1979. 
Donatp W. Lewis, 
Acting Assistant Commissioner, 
Regulations and Rulings. 


[Published in the Federal Register, March 1, 1979 (44 F.R. 11632)} 
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Recent Unpublished Customs Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identi- 
fying matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regulations 
and Rulings, attention: Legal Reference Area, room 2404, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington D.C. 
20229. These copies will be made available at a cost to the requester of 
10 cents per page. However, the Customs Service will waive this 
charge if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs Bu.tetin, through 
January 3, 1979, are available in microfiche format at a cost of $5.10 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 


Requests for the microfiche now available and for subscriptions 
should be directed to the Legal Reference Area. Subscribers will 
automatically receive updates as they are issued and will be billed 
accordingly. 

Dated: February 27, 1979. 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
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Date of 
decision 


1- 4-79 
1-10-79 
1-15-79 
1— 5-19 
1- 5-79 
1-16-79 
1-18-79 


1-11-79 
1-23-79 


1-22-79 
1-11-79 
1-19-79 
11-21-78 
1l- 6-78 
10-30-78 


1l- 8-78 


1-11-79 


At (2248 
11-20-78 


10-30-78 
11— 3-78 


10-30-78 
11-28-78 


11-21-78 


11— 7-78 
1l— 7-78 
11-21-78 


10-30-78 
11-21-78 


11-17-78 
11-16-78 


File 
No. 


102994 
103748 
103759 
103782 
103791 
306765 
306789 


306842 
306909 


306944 
709387 
709739 
055295 
055308 
055331 


055345 


055365 


056649 
057228 


057237 
057255 


057284 
057303 


057306 


057323 
057333 
057345 


057362 
057382 


057392 
057399 


CUSTOMS 


Issue 


Vessel repair: Customs supervision of unlading of vessel 
equipment for repair 

Duty Assessment: Dutiability of foreign-built yacht 

Instruments of international traffic: Plastic barrels 

Vessel repair: Dutiability of foreign repairs to U.S. flag 
‘vessel used as oceanographic research vessel 

Duty assessment: Dutiability of foreign aircraft in in- 
ternational traffic 

Entry: Customs acceptance of letters of authenticity for 
antiques 

Entry: Rental of common carrier’s bond by nonbonded 
carrier 

Entry: Fresh fruits and vegetables 

Entry: Applicability of petroleum exchange law to im- 
ported commingled American and Canadian crude oil 

Entry: Carpets imported by serviceman stationed abroad 

Prohibited and restricted importations: Cuban cigars 

Country of origin markings: Watch crystals 

Classification: Jogging shoes; American selling price 

Classification: Wire weaving machine (670.74, 678.50) 

Classification: Toddler’s slipper boot; American selling 
price 

Classification: Toy book/safe bank; combination tele- 
scope-microscope (708.89, 737.95) 

Classification: Wooden flower/plant holders (206.98, 
207.00) 

Classification: Sandals; American selling price 

Classification: Stainless stell tubing (610.36, 610. 37, 
692.28) 

Classification: Pile-lined boot (700.60) 

Classification: Pneumatic valve and valve parts 
(652.88, 657.25, 680.27, 682.90) 

Classification: PVC hog flooring (666.00, 774.60) 

Classification: Lifting block; welding table; ski pole 
parts; yeast packing machines; hand planes; folding 
rules (664.10, 734.99, 662.20, 651.29, 651.31, 710.67, 
710.68) 

Classification: Plastic masking tape (309.20, 309.21, 
774.60) 

Classification: Lambskin gloves (705.46) 

Classification: Zine wire (626.30, 626.31) 

Duty assessment: Dutiability of running repairs to 
truck tractor and trailer 

Classification: Measurement of exterior surface of foot- 
wear uppers 

Classification: Footwear components (700.58, 774.60) 

Classification: Zine alloy (626.22) 

Classification: Grinding balls (678.20) 





Date of 
decision 


11— 2-78 


11- 3-78 


10-30-78 
11-21-78 
11-15-78 
11-27-78 
11-15-78 
11— 2-78 
11-15-78 
1 1673 
11— 3-78 


11-15-78 
11-15-78 
11— 3-78 
11-16-78 
11— 8-78 
11-17-78 


11-15-78 
11-17-78 
1-11-79 
12-18-78 
1-11-79 
1-11-79 


057404 


057419 


057428 
057431 
057433 
057453 
057452 
057453 
057461 
057464 
057466 


057474 
057488 
057489 
057499 
057503 
057513 


057515 
057537 
059822 
059871 
059889 
059965 


CUSTOMS 


Issue 


Classification 


: Injection molding machines; vulcanizing 


presses (661.70, 678.35) 


Classification 


: Plastic trays used in incubators; mold 


(666.00, 680.12) 


Classification 
Classification 


Classification: 
Classification: 
Classification: 
Classification: 


Classification 
Classification 


Classification: 


389.62, 774 
Classification 


Classification: 
Classification: 


Classification 


Classification: 
Classification: 


(682.60) 


Classification: 
: Gas igniter (688.40) 
Classification: 
Classification: 
Classification: 
Classification: 


Classification 


: Gold bars (605.20) 

: Shoe-skate (700.83, 734.90) 

Sandal (700.60) 

Saridal (700.80) 

Electric tooth polisher (683.32) 

Fur monkey (737.35, 737.95) 

: Plastic downspout pipes (772.65) 

: Toy sound box (688.40, 737.95) 

Footwear uppers (386.04, 86.08, 386.50, 


.60, 791.25) 


: Wood desk (727.35) 

Shoe components (770.80, 774.60) 
Latex gloves (705.83) 

: Country of origin: sandals 
Chains (652.35) 

Castings for motor cases and rotors 
Steel tubes (610.49) 


Nail polish remover (461.40) 

Raw petroleum coke (475.70, 523.91) 
Lid handles (206.98) 

Fishing garment (380.09, 380.12, 380.39) 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1219) 


CascaDE Corp. v. THE Unirep States, No. 78-17, C.A.D. 1219 


1. Appraisement—Constructed Value—Knuckleboom cranes 
Customs Court decision sustaining the government’s basis of 

appraisement (constructed value) of imported knuckleboom cranes 

affirmed. ! 

2. Id.—Export Value—Presumptions and Burden of Proof 
Because export value takes statutory precedence over constructed 

value, proof that the correct basis for appraisal is export value and 

proof clearly establishing that value obviates the need for establish- 

ing incorrectness in the government’s constructed value basis of 

appraisement. 

3. Id. —Fair Market Value—Factual Issue 


Whether a particular price to a selected purchaser fairly reflects 
the price which the merchandise is able to command in the market 
for exportation to the United States is a factual question. 

4. Id.—Domestic Market of Exporting Country 

The domestic market of the exporting country, exportations to 
countries other than the United States, and the cost of production 
cannot be considered in determining whether the price to a selected 
purchaser is fairly reflective of the price which the merchandise is 
able to command in the market for exportation to the United States. 
5. Id.—Evidence—-Negotiations at Arm’s length 

Where a manufacturer sells only to a single selected purchaser for 
exportation to the United States, export value can be established 
by proof that such sales were negotiated at arm’s length. 

6. Id.—Closely related parties 


Testimony that prices “were negotiated” or that the manufac- 
turer made profits are not alone sufficient evidence of arm’s length 
dealings, especially where the parties are closely related. 

7. Review of factual determinations of Customs Court is limited 

Review of factual determinations of the Customs Court is limited 
to inquiring whether the findings are without evidence to support 
them or are clearly contrary to the weight of the evidence. 
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8. Id.—Importer failed to establish fair market value 

Where the importer did not clearly identify the prices allegedly 
reflecting market value, did not clearly establish the mechanics of 
determining prices, did not adequately explain the interrelationship 
between financial considerations and the various provisions of a 
licensing agreement, and presented no evidence apart from unsup- 
ported ‘conclusory statements that the prices were the result of 
arm’s length negotiations, the Customs Court did not err in con- 
cluding that the importer failed to establish that the prices it paid 
were fairly reflective of market value. 


9. Reliance on J. L. Wood v. U.S. is misplaced 


Importer’s reliance in J. L. Wood v. United States, 62 CCPA 25, 
C.A.D. 1139, 505 F. 2d 1400 (1974) is misplaced w hen the i impor ter 
is the sole United States purchaser of the goods at issue and its 
purchases are the by-product of an involved licensing agreement. 


U.S. Court of Customs and Patent Appeals, February 22, 1979 


Appeal from U.S. Customs Court, C.D. 4757 
[Affirmed.] 


Edward N. Glad (Glad, Tuttle & White) attorneys of record, for appellant. 

Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Acting 
Director, Commercial Litigation Branch, Velia A. Melnbrencis, Assistant Branch 
Director, Federal Programs Branch, Civil Division, for appellee. 


[Oral argument on Feb. 5, 1979 by Edward N. Glad for appellant and by Glenn E. Harris for appellee] 


Before Markey, Chief Judge, Ricu, BaLpwin, Lane, and MILLER, Associate 
Judges. 

Markey, Chief Judge. 

[1] Cascade Corp. (Cascade) appeals from the judgment of the US. 
Customs Court, 81 Cust. Ct. , C.D. 4757, 457 F. Supp. 1022 
(1978), sustaining the government’s basis of appraisement (con- 
structed value) of certain imported knuckleboom cranes. We affirm. 


Background 


Cascade granted Toyo Umpanki Co., Ltd. (TCM), an exclusive 
license to manufacture and sell three models of patented knuckle- 
boom cranes in Japan, retaining the exclusive right to import those 
cranes into the United States.! TCM paid royalties only on sales to 
persons other than Cascade. In addition, TCM promised to pay 


1 Cascade also granted TCM the exclusive right to sell cranes in Okinawa and Korea and the nonexclusive 
right to sell cranes in all other areas of the world except the United States, Canada, South Africa, Rhodesia, 
Australia, and much of western Europe. Cascade agreed that, in special cases, it would give TCM permission 
to sell in countries otherwise foreclosed. Cascade also granted TCM the right to make and sell other models of 
cranes not at issue here. 
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Cascade an initial engineering fee of $10,000 per ‘model group,” ” 
and further engineering fees for any subsequent technical changes 
made by Cascade and resulting in substantial redesign of a model 
group. 

Cascade imported the cranes at issue between April 1972 and 
January 1974. Customs appraised them on the basis of “constructed 
value,” as defined by section 402(d), 19 U.S.C. 1401a(d) (1976), of the 
Tariff Act of 1930, as amended by the Customs Simplification Act of 
1956, 19 U.S.C. 1303 et seq. (1976) (act).? The appraised values were 
equal to the prices in TCM’s suggested Japanese retail price list, less 
included installation costs not incurred by TCM on sales to Cascade. 


Customs Court Proceedings 


The Customs Court found “patently erroneous,” in establishing 
constructed value, the use of TCM’s retail price list, instead of the 
factors enumerated in section 402(d). 

Attempting to prove that the proper basis for appraisement was 
“export value,” as defined in section 402(b) of the act, 19 U.S.C. 
1401a(b) (1976),* and as reflected in the invoiced prices it paid TCM, 


2 The groups are listed in a “Description of Model Groups’’ attached to the licensing agreement. Each 
consists of several models. Some of the models at issue here are not specifically listed. 
3 Sec. 402(d) provides: 
(d) Constructed value 
For the purposes of this section, the constructed value of imported merchandise shall be the sum of— 

(1) the cost of materials (exclusive of any internal tax applicable in the country of exportation 
directly to such materials or their disposition, but remitted or refunded upon the exportation of 
the article in the production of which such materials are used) and of fabrication or other processing 
of any kind employed in producing such or similar merchandise, at a time preceding the date of 
exportation of the merchandise undergoing appraisement which would ordinarily permit the produc- 
tion of that particular merchandise in the ordinary course of business; 

(2) an amount for general expenses and profit equal to that usually reflected in sales of merchandise 
of the same general class or kind as the merchandise undergoing appraisement which are made by 
producers in the country of exportation, in the usual wholesale quantities and in the ordinary 
course of trade, for shipment to the United States; and 

(3) the cost of all containers and coverings of whatever nature, and all other expenses incidental 


to placing the merchandise undergoing appraisement in condition, packed ready for shipment to 
the United States. 


4 Sec. 402(b) provides: 
(b) Export value 
For the purposes of this section, the export value of imported merchandise shall be the price, at the 
time of exportation to the United States of the merchandise undergoing appraisement, at which such 
or similar merchandise is freely sold or, in the absence of sales, offered for sale in the principal markets 
of the country of exportation, in the usual wholesale quantities and in the ordinary course of trade, 
for exportation to the United States, plus, when not included in such price, the cost of all containers 
and coverings of whatever nature and all other expenses incidental to placing the merchandise in con- 
dition, packed ready for shipment to the United States. 
Sec. 402(f) of the act, 19 U.S.C. 140la(f) (1976) provides, in pertinent part: 
(f) Definitions 
For the purposes of this section— 
(1) The term “freely sold or, in the absence of sales, offered for sale’ means sold or, in the absence 
of sales, offered— 


* 
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Cascade introduced a number of exhibits and the testimony of two 
witnesses. 

The Customs Court found that Cascade and TCM were not related 
within the provisions of section 402(g)(2) of the act, 19 U.S.C. 1401a 
(¢)(2) (1976).5 It found the cranes to be “freely offered to a selected 
purchaser” within the meaning of section 402(f)(1)(B) and sold “in 
the ordinary course of trade” as defined in section 402(f)(2) because 
they were the only knuckleboom cranes manufactured in Japan and 
were sold exclusively to Cascade for exportation to the United States. 
However, the court found Cascade’s evidence insufficient to establish 
that the invoice prices fairly reflected the prices the cranes were able 
to command in the market for exportation to the United States as 
required by section 402(f)(1)(B). Testimony that TCM’s prices to 
Cascade were “negotiated”? and included profits for TCM was found 
insufficient to establish that the prices resulted from arm’s length 
negotiations. 

The court treated the three crane models at issue as separate “model 
groups” and determined that TCM never paid the initial engineering 
fees for two of them and never made payments for design modifica- 
tions that were sufficiently substantial to prompt TCM requests for 
price increases. The court also found that the actual prices paid by 
Cascade decreased between November 1971 and October 1973. 


Accordingly, the court concluded that Cascade did not establish an 
export value, and held that the appraised value must, therefore, stand. 


Issue 


The issue is whether the Customs Court erred in its holding that 
Cascade failed to prove that the prices it paid TCM fairly reflected 


(B) in the ordinary course of trade to one or more selected purchasers at wholesale at a price 
which fairly reflects the market value of the merchandise * * *. 

(2) The term “ordinary course of trade’ means the conditions and practices which, for a reason- 
able time prior to the exportation of the merchandise undergoing appraisement, have been normal 
in the trade under consideration with respect to merchandise of the same class or kind as the mer- 
chandise undergoing appraisement. 

5 Sec. 402(g) (2) provides: 
(g) Transactions between related persons 


(2) The persons referred to in paragraph (1) are: 

(A) Members of a family, including brothers and sisters (whether by the whole or half blood), 
spouse, ancestors, and lineal descendants; 

(B) Any officer or director of an organization and such organization; 

(C) Partners; 

(D) Employer and employee; 

(E) Any person directly or indirectly owning, controlling, or holding with power to vote, 
5 per centum or more of the outstanding voting stock or shares of any organization and such 
organization; and 


(F) Two or more persons directly or indirectly controlling, controlled by, or under common 
control with, any person. 
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market value, and thereby failed to establish an export value basis 
for appraisement under section 402(b).° 


OPINION 
Burden of Proof 


[2] It is well settled that ‘{a] party attacking an appraisal value has 
the two-fold burden of proving that the appraised value is incorrect 
and that his asserted value is correct.” Minkap of California, Inc. v. 
United States, 55 CCPA 1, 10, C.A.D. 926 (1967) ; Hill Brown Corp. v. 
United States, 54 CCPA 99, 104, C.A.D. 917 (1967). However, because 
export value takes statutory precedence over constructed value,’ proof 
that the correct basis for appraisal is export value and proof clearly 
establishing that value obviates the need for establishing incorrectness 
in the government’s constructed value basis of appraisement. 


Export Value 


[3] The section 402(b) requirement that the goods be “‘freely sold or, 
in the absence of sales, offered for sale’’ is defined in section 402 (f) (1) (B) 
for application in “selected purchaser” situations § like that before us. 
The latter section requires that sales to selected purchasers be “at 
a price which fairly reflects the market value of the merchandise.” 
The ‘market value” is the ‘‘price which the merchandise is able to 
command in the market for exportation to the United States.” 
J. L. Wood v. United States, 62 CCPA 25, 33, C.A.D. 1139, 505 F. 2d 
1400, 1405-06 (1974). Whether a particular price fairly reflects market 
value is a factual question to be resolved on the basis of the evidence 
adducted at trial. 

[4] Consideration of the domestic market of the exporting country, 
or of exportations to countries other than the United States, is inappro- 
priate. D. H. Baldwin Co. v. United States, 65 CCPA 67, CAD. 
1208, 577 F. 2d 704, 707-08 (1978); J. L. Wood v. United States, supra, 
at 32, 505 F. 2d at 1405. Moreover, because the price to a selected 


6 In view of our holding, we need not consider the argument, footnoted in the government’s brief, that 
sales to Cascade were not “‘in the ordinary course of trade’’ as defined in sec. 402(f) (2). 
7 Sec. 402(a) of the act, 19 U.S.C. 140la(a) (1976) provides: 
(a) Basis 
Except as otherwise specifically provided for in this chapter, the value of imported merchandise for 
the purposes of this chapter shall be— 
(1) the export value, or 
(2) if the export value cannot be determined satisfactorily, then the United States value, or 
(3) if neither the export value nor the United States value can be determined satisfactorily, then 
the constructed value; 
except that, in the case of an imported article subject to a rate of duty based on the American selling 
price of a domestic article, such value shall be— 
(4) the American selling price of such domestic article. 
8A “selected purchaser’ situation exists when a manufacturer affirmatively elects to restrict its sales to 
one or more purchasers and does not sell or offer its goods to purchasers generally. Aceto Chemical Co., Inc. 
v. United States, 51 CCPA 121, 127, C.A.D. 846 (1964). 
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purchaser must be one that fairly reflects the market value, not one 
that reflects a fair market value, the price must be measured against 
the market value and not against the cost of production. D. H. Baldwin 
v. United States, supra at , 577 F. 2d at 708; J. L. Wood v. United 
States, supra at 32 n. 13, 505 F. 2d at 1405 n. 13. 

[5] Where, as here, the manufacturer sells only to a single selected 
purchaser for exportation to the United States, export value can be 
established by proof that such sales were negotiated at arm’s length, 
D. H, Baldwin Co. v. United States, supra at , 577 F. 2d at 707-08, 
Spanexico, Inc. v. United States, 64 CCPA 6, 10, C.A.D. 1176, 542 F. 
2d 568, 571 (1976), and that the invoiced prices reflect ‘‘the price a 
willing purchaser and seller would agree to in the market for exporta- 
tion to the United States.” D. H. Baldwin Co. v. United States, supra 
at , 577 F. 2d at 709.° [6] Testimony that prices “were negotiated” 
or that the manufacturer made profits are not alone sufficient evidence 
of arm’s length dealings, especially where the parties are closely 
related. D. H. Baldwin Co. v. United States, supra at , 577 F. 
2d at 708-09. Absent satisfactory explanation, evidence that the 
importer made unusual or unrecovered financial advances to the manu- 
facturer,'!® or gave the manufacturer preferential payment terms," 
raises doubt as to the independence of the parties. D. H. Baldwin Co. 
v. United States, supra at , 577 F. 2d at 708; Spanezico, Ine. v. 
United States, supra at 10, 542 F. 2d at 571-72. 


The Present Case 


[7] Concerning review of factual determinations of the Customs 
Court, ‘inquiry is limited to whether the finding is without evidence to 
support it or is clearly contrary to the weight of the evidence.” Art- 
mark Chicago Ltd. v. United States, 64 CCPA 116, 119, C.A.D. 1192, 
558 F. 2d 600, 602 (1977). Review of the present record makes clear 
the absence of error on the part of the Customs Court, which heard 
and correctly evaluated the testimony of the witnesses. 

[8] First: Cascade did not clearly identify the prices allegedly reflect- 
ing the market value of the cranes. Cascade characterizes its exhibit 3 
as a history of the prices it paid TCM. However, Cascade’s manager, 
who prepared the exhibit, admitted that the amounts shown do not, in 


9In Ernest Lowenstein, Inc. v. United States, 78 Cust. Ct. 169, 176-77, R.D. 11779, 425 F. Supp. 856, 862 
(1977), the court found “not even a scintilla of evidence” that the dealings ‘‘were anything but at arm’s 
length and bona fide in all respects,’”’ and that the sole manufacturer there sold for exportation exclusively 
to a single, wholly unrelated company. Under those circumstances, the court held that the invoice price 
was the market value. 

10 In Spanezico, Inc., supra, the importer could not explain unrestricted, interest-free, partially repaid 
advances to the manufacturer. 

11In D. H. Baldwin Co., supra, the importer gave the manufacturer a form of financial aid by paying in 
advance. 
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all instances, equal the invoice prices actually paid by Cascade, and 
that he could not account for the differences. In apparent contradic- 
tion to the manager’s testimony that the base price for the cranes 
remained constant from April 1972 to November 1973, exhibit 3 
shows price changes in June 1972 and in April and October 1973. The 
manager testified concerning minor engineering changes for which 
TCM requested price increases, ‘‘a small add-on” for fitting changes, 
variations in the quantity of units purchased, a change from fixed to 
variable currency exchange rates, and a reduction in crating costs, but 
there is no evidence explaining the relationship between these factors 
and the specific price changes shown in exhibit 3, and no basis for 
determining the alleged “‘constant”’ base price of the cranes. 

Second: Cascade did not clearly establish the mechanics for deter- 
mining the claimed price. Its exhibit 1, an affidavit of TCM’s expor- 
tation manager,” states that TCM sold cranes to Cascade during 
1972 and 1973 at prices equa) to TCM’s suggested Japanese retail 
prices, less published discounts of 40 to 42 percent. However, a letter 
from TCM to Cascade and a customs agent’s report (government 
exhibits A and B) indicate discounts of 44 to 45 percent, effective 
May 1972, and 46 to 47 percent, effective October 1972. Moreover, 
Cascade’s manager testified that prices were negotiated prior to each 
purchase order and that, beginning in 1972, the parties abandoned 
TCM’s retail price list as a basis for price negotiations. He further 
testified that exhibit A did not entirely reflect the price neogitated in 
May 1972 but he was unable to state whether the actual price was 
higher or lower. 

Third: Cascade failed to describe with specificity the factors con- 
sidered in setting prices. Its manager testified that crating costs and 
the number of units purchased were discussed but there is no evidence 
that the value of the cranes themselves, as opposed to peripheral 
items not affecting the base price of the cranes, was ever discussed. 
He further testified that royalties were ‘taken into consideration” 
but he did not know “whether they were included in the price or not.” 
The latter factor is significant because TCM was exempt from royalty 
payments on sales to Cascade. 

Exhibit 1 states that the prices to Cascade reflect a markup over 
TCM’s costs of 14 percent for general expenses and profit. However, 
Cascade’s evidence does not indicate whether that formula took ac- 
count of the value to TCM of its license under Cascade’s patents * 


12 The affidavit was admitted over government objections that (1) Cascade did not demonstrate the 
affiant’s unavailability for testimony, and (2) the affiidavit contained unsupported conclusions. 
13 Cascade’s treasurer, claiming familiarity with knuckleboom cranes and the TCM agreement, testified 


that Cascade owned at least one knuckleboom crane patent, that it has value, and that he did not know 
how many such patents Cascade owned. 
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and technical know-how. If the purchase price was adjusted to com- 
pensate Cascade for those items, the immediate cash price represented 
by the invoices constitutes merely the apparent price, to which must 
be added the value of further consideration flowing from Cascade to 
TCM. 

Fourth: Cascade did not adequately explain the interrelationship 
between financial considerations and the various provisions of the 
licensing agreement. For example, Cascade’s manager did not know 
the original engineering costs for the cranes at issue or the later 
design modification costs. He said that TCM paid Cascade for those 
costs with a $10,000 engineering fee and a part of the royalty, but 
could not say that Cascade ever furnished TCM with a breakdown 
of man-hours and other costs incurred by Cascade. Moreover, the 
Customs Court properly found that royalty payments had no effect 
on the amount of engineering fees due, because the licensing agree- 
ment provides for the payment of royalties in addition to engineering 
fees. 

Though the Customs Court’s finding relating to the number of 
“model groups” at issue is not critical, its finding that TCM paid 
only a total of $10,000 in engineering fees, despite later design modifica- 
tions that entitled Cascade to additional fees, is significant. In light 
of the manager’s demonstrated lack of knowledge concerning the 
engineering costs, the court was not obliged to accept his characteriza- 
tion of the design modifications as ‘‘minor.” 

In short, the record lacks sufficient evidence to decide whether or 
not Cascade incurred unrecovered engineering cost and, if so, whether 
that affected the price TCM charged Cascade for the cranes. 

Fifth: Apart from unsupported conclusory statements that the 
Cascade-TCM transactions were “at arm’s length” and that prices 
were determined “through negotiating meetings,” the record reflects 
no evidence that the prices were the result of arm’s length negotiations. 

The licensing agreement provides that Cascade can (1) terminate 
TCM’s nonexclusive marketing rights upon 90 days written notice. 
and (2) need not renew the agreement if it gives 6 months notice. 
Termination by Cascade for breach by TCM precludes TCM from 
manufacturing or selling any cranes for 5 years after temination. 
Notwithstanding the finding that the parties were not “related,” 
as that term is defined in section 402(g)(2), the licensing agreement 
placed TCM in a subservient position. TCM could not make price 
demands, in the face of objections by Cascade, without risking loss 
of its capital investments devoted to crane production. In a letter to 
Cascade (government exhibit A), TCM states that it ‘“‘will continue 
further efforts to be able to get near your proposed 50 percent discount 
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rate.” In the absence of evidence setting forth details of the alleged 
price ‘negotiations,’ the Customs Court was clearly justified in 
finding that Cascade did not satisfy its burden of proving ‘‘arm’s 
length negotiations.” 

[9] Cascade’s reliance on L. J. Wood v. United States, supra, is mis- 
placed. In that case, the invoice price was held to fairly reflect the 
market value of the goods because the foreign manufacturer made 
sales to both related and unrelated purchasers in the United States at 
identical prices. Cascade cannot stand “in the shoes” of those un- 
related purchasers because it is TCM’s sole United States purchaser, 
to which TCM’s sales were, unlike those in J. L. Wood, the byprod- 
uct of an involved licensing agreement. 


Conclusion 


The Customs Court did not err in concluding that Cascade failed to 
establish that the invoice prices fairly reflect the market value. The 
appraised value must stand. The judgment of the Customs Court is 
affirmed. 
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Appeal to U.S. Court of Customs and Patent Appeals 


AppEat 79-16.—ASG Industries, Inc., PPG Industries, Inc., Libbey- 
Owens-Ford Company, and C E Glass v. United States.— 
AMERICAN MANUFACTURERS’ AcTION—FLOAT GLASS—BOUNTIES 
or GRANTS—COUNTERVAILING DutTIES—SUMMARY JUDGMENT.— 
Appeal from C.D. 4788. 


In this case plaintiffs-appellants, domestic manufacturers and whole- 
salers of float glass, instituted an American manufacturers’ proceed- 
ing in the Customs Court pursuant to section 516(d), of the Tariff 
Act of 1930, as amended (19 U.S.C. 1516(d)), to contest the deter- 
mination by the Secretary of the Treasury that no bounty or grant 
was being paid or bestowed, directly or indirectly, within the meaning 
of section 303(a) of the Tariff Act of 1930, as amended (19 U.S.C. 
1303(a)), upon the manufacture or production of float glass from the 
United Kingdom or upon exportation. Great Britain provided finan- 
cial assistance to the only float glass producer in the United Kingdom 
(Pilkington Brothers, Ltd.). Its production plants were located in a 
depressed economic area which qualified for regional economic assist- 
tance. Defendant-appellee argued that the legislative history of the 
countervailing duty statute demonstrates that only those programs 
which distort international trade were intended to be reached by the 
statute and that Congress left for the Secretary of the Treasury the 
determination as to which programs constituted a bounty or grant 
within the meaning of section 303(a), supra. The Customs Court held 
that in view of the legislative intent, the presumption of correctness, 
the reasonableness of the Secretary’s decision, and the thrust of 
United States v. Zenith Radio Corporation, 64 CCPA 130, C.A.D. 
1195 (1977), affd, 437 U.S. 443 (1978), the regional development 
programs of Great Britain do not come within the purview of section 
303(a), supra. Plaintiffs’ motion for summary judgment was denied 
and defendant’s cross-motion for summary judgment was granted. 

It is claimed that the Customs Court erred in finding and holding 
that the bestowal of certain cash grants, viz, “investment grants,” 
“regional development grants,” “building grants,” and “regional 
employment premiums” upon the manufacture or production of 
float glass in the United Kingdom does not constitute the payment or 
bestowal of bounties or grants within the meaning of section 303(a), 
supra; in not directing the Secretary to ascertain and determine or 
estimate the net amount of the bounties or grants paid or bestowed 
upon the manufacture or production of float glass in the United 
Kingdom, taking into account the annual cash flow equivalent benefit 
to the recipient as the real value of the “investment grants,” ‘‘regional 
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development grants,” and “building grants; in not directing the 
Secretary to order the appropriate customs officers throughout the 
United States to assess countervailing duties on float glass imported 
‘from and manufactured or produced in the United Kingdom, in an 
amount equal to the net amount of the bounties or grants paid or 
bestowed upon the manufacture or production of said float glass, 
entered or withdrawn from warehouse for consumption on or after 
the day following the date of entry of the Customs Court’s decision 
and judgment; in denying plaintiff-appellants’ motion for summary 
judgment; in granting defendant-appellee’s motion for summary 
judgment; and in permitting the Secretary of the Treasury to act 
contrary to law. 





International 
Trade Commission Notices 


Investigations by the United States International Trade Commission 


DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 


R. E. CHasEn, 
Commissioner of Customs. 


wee eee 


In the Matter of 
CERTAIN CoMBINATION Locks 


Investigation No. 337-TA-45 


Notice of Commission Determination and Action 


Upon consideration of the presiding officer’s recommended deter- 
mination and the record in this proceeding, the Commission orders the 
termination of investigation No. 337—-TA-45, “Certain Combination 
Locks,” on the basis of a unanimous Commission determination that 
no violation of section 337 of the Tariff Act of 1930, as amended, 
exists. 

This Commission order is effective on the date of its publication in 
the Federal Register. Any party wishing to petition for reconsidera- 
tion must do so within fourteen (14) days of service of the Commission 
determination. Such petitions must be in accord with section 210.56 
of the Commission rules (19 CFR 210.56). Any person adversely 
affected by a final Commission determination may appeal such de- 
termination to the U.S. Court of Customs and Patent Appeals. 

Copies of the Commission’s determination, order, and memorandum 
opinion (USITC publication 945, February 1979) are available to the 
public during official working hours at the Office of the Secretary, 
US. International Trade Commission, 701 E Street NW., Washington, 
D.C. 20436; telephone 202-523-0161. Notice of the institution of the 
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Commission’s investigation was published in the Federal Register of 
February 16, 1978 (43 F.R. 6845). 
By order of the Commission. 
Kennetu R. Mason, 


° Secretary. 
Issued: February 16, 1979. 


In the Matter of 
CERTAIN ELEcTRIc SLOW CooKERS 


Investigation No. 337-TA-42 


Notice of and Orders for Terminating Certain Respondents and Action 
Regarding Recommended Determination of the Presiding Officer 


This is a proceeding instituted pursuant to section 337 of the Tariff 
Act of 1930, as amended (19 U.S.C. 1337), by a notice published in the 
Federal Register on February 9, 1978 (43 F.R. 5590). The matter was 
assigned to administrative law judge Donald K. Duvall (the presiding 
officer) after the Commission instituted the investigation. 

On September 12, 1978, the presiding officer recommended that the 
Commission grant certain motions to terminate certain respondents 
(motion Nos. 42-1 and 42-4) and that the Commission find certain 
respondents in violation of the statute. On October 20, 1978, the pre- 
siding officer recommended that the Commission find an additional 
respondent in violation of the statute. 

Upon consideration of the presiding officer’s recommended 
determination and the record in this proceeding, the Commission— 

(1) Grants the motion to terminate respondents Sanyei Corp., 
Sanyei New York Corp., Kusumi Electric Manufacturing Co., 
Ltd., and NGK Insulators, Ltd. (also known as Nippon Gaishi 
Mfg,. Ltd.) (motion No. 42-1) 

(2) Grants the motion to terminate respondents Lakewood 
Manufacturing Co. and Imarflex Manufacturing Co., Ltd. (also 
known as Imanishi Flexible Tube Manufacturing Co., Ltd.) 
(motion No. 42-4); and 

(3) Declares the proceeding more complicated as to respondents 
H&H Manufacturing Co.; H&H Appliances; and Electrical and 
Electronics, Ltd., in regard to the issue of violation and remands 
to the presiding officer so that he may augment the record 
concerning the issue of violation and issue a new recommended 
determination not later than 90 days after the date these orders 
issue, 

This investigation is designated as more complicated for the reason 
that there has been difficulty in obtaining information, resulting in an 
inadequate record upon which to base a reasoned determination. The 
Commission believes that additional time is necessary to resolve the 
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difficulty by obtaining specific information as to the allegedly in- 
fringing imported articles, such as samples, and as to the effect or 
tendency of the unfair methods or unfair acts alleged to cause injury 
by these respondents to a domestic industry. 

These Commission orders are effective on the date of their publica- 
tion in the Federal Register. Any party wishing to petition for re- 
consideration of a Commission determination when such has been 
made must do so within fourteen (14) days of service of the Com- 
mission determination. Petitions must be in accord with section 210.56 
of the Commission rules (19 CFR 210.56). Any person adversely 
affected by a Commission determination may appeal such determina- 
tion to the U.S. Court of Customs and Patent Appeals. 

Copies of the Commission’s orders and opinion in support of these 
orders are available to the public during official working hours at the 
Office of the Secretary, U.S. International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436; telephone 202-523-0161. 

By order of the Commission. 

KENNETH R. Mason, 


Secretary. 
Issued: February 9, 1979. 


In the Matter of 
CERTAIN CENTRIFUGAL TRASH Pumps 


Investigation No. 337-TA-43 


Notice and Order of Termination of Investigation 


Upon consideration of the presiding officer’s recommended deter- 
mination and the record in this proceeding, the Commission orders 
the termination of investigation No. 337-T A-43, “Certain Centrifugal 
Trash Pumps,” on the basis of a unanimous Commission determina- 
tion that no violation of section 337 of the Tariff Act of 1930, as 
amended, exists. 

This Commission order is effective on the date of its publication 
in the Federal Register. Any party wishing to petition for recon- 
sideration must do so within fourteen (14) days of service of the Com- 
mission determination. Such petitions must be in accord with section 
210.56 of the Commission rules (19 CFR 210.56). Any person adversely 
affected by a final Commission determination may appeal such de- 
termination to the U.S. Court of Customs and Patent Appeals. 

Copies of the Commission’s determination and order, and Com- 
missioners’ opinions (USITC publication No. 943, February 1979) 
are available to the public during official working hours at the Office 
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of the Secretary, U.S. International Trade Commission, 701 E Street 
NW., Washington, D.C. 20436; telephone 202-523-0161. Notice of 
the institution of the Commission’s investigation was published in 
the Federal Register of February 14, 1978 (43 F.R. 6342). 

By order of the Commission. 

Kennetu R. Mason, 
Secretary. 
Issued: February 14, 1979. 


In the Matter of 
CrrtTAIN RoutuerR Units 


Investigation No. 337-TA-44 


Commission Determination and Action 


Upon consideration of the presiding officer’s recommended determi- 
nation and the record in this proceeding, the Commission orders the 
termination of investigation No. 337-TA-44, ‘Certain Roller Units,” 
on the basis of a unanimous Commission determination that a viola- 
tion of section 337 of the Tariff Act of 1930, as amended, exists. The 
Commission orders that roller units made in accordance with claim 1 
of U.S. Letters Patent 4,024,600, and luggage bearing such roller units, 
be excluded from entry into the United States for the term of said 
patent, except under license of the patent owner. 

The Commission further determined that the articles ordered to be 
excluded from entry are entitled to entry into the United States under 
bond in the amount of (1) 176 percent of the value of the roller units 
concerned if unattached to luggage (including roller units imported in 
sets) f.o.b. foreign port, and (2) 85 cents per piece of imported luggage 
bearing such roller units, with said bond to be in effect from the day 
after the day this order is received by the President pursuant to sec- 
tion 337(g) of the Tariff Act of 1930, as amended, until such time as 
the President notifies the Commission that he either approves or dis- 
approves this action, but, in any event, not later than sixty (60) days 
after such day of receipt. 

This Commission order is effective on the date of its publication in 
Federal Register. Any party wishing to petition for reconsideration 
must do so within fourteen (14) days of service of the Commission 
determination. Such petitions must be in accord with section 210.56 
of the Commission rules (19 CFR 210.56). Any person adversely 
affected by a final Commission determination may appeal such deter- 
mination to the U.S. Court of Customs and Patent Appeals. 
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Copies of the Commission’s determination, order, and memorandum 
opinion (USITC publication No. 944, February 1979) are available to 
the public during official working hours at the Office of the Secretary, 
U.S. International Trade Commission, 701 E Street NW., Washington, 
D.C. 20436; telephone 202-523-0161. Notice of the institution of the 
Commission’s investigation was published in the Federal Register of 
February 14, 1978 (43 F.R. 6343). 

By order of the Commission. 

Kennetu R. Mason, 
Secretary. 


Issued: February 14, 1979. 
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